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A COMPREHENSIVE COMPARATIVE survey of the
 post-colonial constitutions established in Asia and
 the Pacific after World War II, and their subsequent

evolution, is an ambitious undertaking, and perhaps an
anomalous one, since it may be only from the viewpoint of
Australia’s involvement in ‘the region’ that such diverse
societies, across such a vast area, could be thought of as
a single region. The one clear common problem is that of
reconciling indigenous traditions with political philosophies
and institutions transplanted during the colonial era, and
generally retained thereafter. Beyond that, both the indig-
enous and the imported traditions are too diverse for easy
generalisation.

Although this survey extends from the Indian sub-
continent to Hawaii and French Polynesia, its precise scope
remains unclear. An appendix, giving country-by-country
chronologies, identifies thirty-nine countries, but others crop
up in the text. An introductory map, much oversimplified,
shows only thirty nations or regions. Communist nations
(including China) are there, but the fleeting references to
Japan evoke its imperialist past as much as its postwar consti-
tutional history. Australia is not included, not even in a com-
parative review of the powers of a head of state to dismiss an
elected political leader.

Generally, the coverage is fuller for the Pacific than for
continental Asia: much of it is recycled from periodic updates,
under the headings ‘Pacific Islands’ or ‘South Pacific’, con-
tributed by Graham Hassall to the Melbourne-based Public
Law Review. For continental Asia, there are similar gleanings
from the ‘Current Notes’ or ‘Recent Developments’ in other
international newsletters or journals. Too often, the informa-
tion is from second-hand sources, not always reliable, with no
citation of primary sources. Their absence is particularly frus-
trating in relation to judicial decisions, even for countries with
well-established and readily accessible law reports.

Consequently, illustrative incidents from different national
settings are assembled side by side with little interpretative
commentary or historical context. Frequently, the analysis of
a developing crisis is left unresolved as it stood in (say) 1993
or 1996. Sometimes the gaps can be filled in by recourse to the
Appendix; but there, too, the chronologies are inevitably
skimpy and rarely up to date. Of the thirty-nine countries
included therein, the chronologies for twenty-two stop at

1998 or earlier, and another thirteen (including Fiji!) stop at
1999. Tonga has an update to 2000, and three nations (Indo-
nesia, Nepal and the Marshall Islands) are updated to 2001.

The yardstick for comparison is a conceptual model
of the ideal type of constitution associated with European
‘modernity’. Its minimal version adopts Larry Diamond’s
threefold definition of democracy as entailing competition
for positions of power, inclusive political participation, and an
adequately supportive level of civil and political liberties. But
the more the authors refine this model by adding additional
details, the more closely it approximates the Westminster
parliamentary system.

Apart from this model and loose passing allusions to
‘Kelsen’s theory of effective power’ (sic), or Habermas’s
theory of communicative action, or ‘some notion of “civil
society”’, there is little attempt to theorise, despite an Epi-
logue on the possibilities of ‘postmodern’ constitutionalism.
Too often interpretative commentary tails off into platitudes
(‘Genuine decentralisation … will assist in preventing … cen-
tralisation’) or incomplete exposition. Thus, the statement
that ‘110,000 Fijians in urban areas were allocated 5 seats in
contrast to 42,000 rural Fijians’ leaves it unclear whether the
latter also had five seats, or more or fewer, or none.

Of course, like any useful exercise in comparative law, the
project is not organised around country-by-country narra-
tives, but around different solutions to common problems.
‘Federalism’ will not do as a unifying concept since, despite
frequent problems of ethnic diversity or archipelagic geogra-
phy, very few of the constitutions surveyed have opted for a
federal structure. Instead, the rubric chosen is ‘devolution’,
encompassing not only diverse arrangements for the regional
distribution of power, but diverse forms of continued associa-
tion with the former colonial power. These include the French
predilection for conceptual integration of former colonies into
metropolitan France, and the USA’s preference for ‘compacts
of free association’ preserving their own strategic interests.

Beyond this, the organising rubrics reflect the threefold
separation of powers: legislative, executive and judicial. For
legislative institutions, the primary focus is on the destabilising
effect of party politics, particularly through the use of no-
confidence motions to bring down sitting governments. The
Westminster system, with its pattern of institutionalised op-
position and its general tolerance of dissent, is perceived as
a destabilising factor. Yet, elsewhere, the problem with the
Westminster system is the strength of party allegiance, re-
ducing no-confidence motions to a pointless oppositional
game. The problem in the newer régimes is the weakness of
party allegiance, resulting in frequent changes of party align-
ment for self-serving strategic motives. Thus several coun-
tries in the region now require that elected members who
resign from their party should also resign from the parliament.

A second chapter on legislatures, accepting their
representative basis, poses the problem of precisely who or
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what is represented, a particular problem in societies where
constitutional ideas and understandings are confined to an
educated élite.

The chapter on executive power reviews the variety of
methods, from traditional divinely sanctioned monarchy to
indirect election through an electoral college, for identifying
heads of state; and compares their powers, in particular the
power to dismiss a government. A separate chapter samples
diverse methods, from ordinary legislation to expert inde-
pendent commissions, for constitutional amendment.

The first of two chapters on judicial power traces the
emergence in recent years of increasing levels of judicial
activism and assertions of judicial independence, but with
greater emphasis on independence than on activism, and no
exploration of the potential tension between the two. A sec-
ond chapter traces instances of apparent judicial impotence
before executive assumptions of ‘emergency’ powers. These
two chapters are surely in the wrong order, since the new
judicial assertiveness chronicled in the former chapter has
generally been manifest at a later date than the crises de-
scribed in the latter, and may prove to offer the most effective
protection against such crises.

Instead, the authors mount a plea for greater international
involvement in the region, including an increased reliance on
regional organisations. In part, this represents a plea for exter-
nal intervention in the interests of ‘marginal’ communities like
Bougainville, Mindanao or the Indonesian province of Aceh,
left stranded on the edges of anomalous colonial boundaries.
Primarily, it assumes that constitutional guarantees of human
rights are ineffective unless backed by similar guarantees in
international instruments. This assumption appears to rest
partly on a confusingly worded question ‘whether derogation
of responsibilities under international agreements is also in-
volved in a derogation of domestically derived constitutional
rights’ (the answer, of course, would depend on the particular
texts concerned); and partly on the debatable claim, adopted
uncritically from a correspondent for the International
Commission of Jurists, that a 1988 amendment to the
Indian Constitution violated the International Covenant on
Civil and Political Rights.

In any event, the authors’ internationalism reflects the
benign globalism of the 1960s, rather than the economic
globalisation of the 1990s. Initially, they quote Remigio
Agpalo’s observation that post-colonial pressure for
modernisation ‘led to the imposition of new and strange laws’
and to ‘sudden or drastic changes in … environments, life-
styles, and roles’, resulting in ‘social turmoil, cultural crisis,
economic dislocation, and political instability’, and hence
in authoritarian rule. There is no explicit acknowledgment
of how this pattern is now being repeated under the impact
of economic globalisation, or that this time the consequences
are not confined to the Asia–Pacific region.
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