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Preamble. 

ANNO DECIMO 

GEORGII VI REGIS. 
A.D. 1946. 

***************************** .. ~********************** 
PRIVATE ACT. 

An Act to amend the trusts of the Indenture constituting 
the . Charles Birks & Co. Limited Employees' Welfare 
Trust and to extend the powers of the trustees thereof 
and for other purposes. ' 

[Assented to 31st October, 1946.] 

WHEREAS by an Indenture (hereinafter called "the Trust 
Deed") made the third day of June One thousand nine hundred 
and twenty one between Napier Kyffin Birks therein described 
of the one part and James Frederick Brock Marshall, Theodore 
Rechner, John Carter Williams and Florence Margaret Jones 
all therein described of the other part after reciting that the 
said Napier Kyffin Birks was desirous of creating a trust for 
the benefit of employees in the serVice of Charles Birks & Co. 
Limited and' for the purpose of effectuating such desire had 
transferred into the names of the said James Frederick Brock 
Marshall, Theodore Rechner, John Carter Williams and Florence 
Margaret Jones (thereinafter included in the designation 
"the Trustees") the shares specified in the Schedule to the 
Trust Deed (thereinafter with' other property more particularly 
referred to in the Trust Deed included in ,the designation 
"the trust property") it was witnessed and declared that the 
Trustees should hold the trust property upon the trusts and 
with and subject to the provisions thereinafter appearing; 
and it was by clause 22 of the Trust Deed declared that the 
Trustees should during the joint lives of the said Napier Kyffin 
Birks and his son Norman Napier Birks and during the life of 
the survivor or longest liver of them and for the period of 
twenty one years from the death of such survivor or longest 
liver receive the income of the trust property as the same 
should become payable and should deal with and dispose of 
the same annually in manner following that is to say, firstly 
that they should pay all the proper costs charges and expenses 
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(including the remuneration of the Trustees as thereinafter 
provided) of and incidental to the administration and manage
ment of the trust, secondly that they should in each year lay 
out and expend one equal third share of the net annual income 
of the trust property in the purchase of fully paid up One 
pound (£1) shares in the said Charles Birks & Co. Limited 
(therein referred to as " the Company") if procurable at such 
price or prices as they should consider reasonable which shares 
should for all the purposes of the trust deed be and be treated 
as part of the trust property provided always that if such 
shares should not be s,o procurable then and in such case the 
Trustees should invest so much of the said one third share of 
the annual income as should not be so laid out and expended in 
or upon such investments as should for the time being be 
authorised by law for the investment of trust funds and thirdly 
that they should hold the surplus of the annual income of the 
trust property for all or such one or more exclusively of the 
other or others of the employees for the time being in the 
actual service of the Company in such shares if more than one 
upon such conditions and in such manner as they in their 
uncontrolled and unfettered discretion should think fit provided 
always and it was thereby declared that the Trustees might 
annually retain out of the aforesaid surplus such sum as in 
their discretion they should consider necessary as a working 
balance; and it was by clause 23 of the Trust Deed declared 
(inter alia) that upon the expiration of the aforesaid period 
of twenty one years from the death of the survivor or longest 
liver-of the said Napier Kyffin Birks and Norman Napier Birks 
or in the event of the Company being wound up otherwise than 
for the purpose of reconstruction the Trustees might as soon as 
conveniently might be thereafter sell and convert the trust 
property into money and out of the proceeds thereof pay all the 
costs charges and expenses due and owing in connection with the 
administration and management of the trust property and hold 
the clear surplus thereof in trust for all or such one or more 
exclusively of the other ,or others of the employees for the 
time being in the actual service of the Company or who were in 
the actual service of the Company at the time of its liquidation 
(as the case might be) in such shares if more than one upon 
such conditions and in such manner as the Trustees in their 
uncontrolled and unfettered discretion should think fit provided 
always that if the trust property should become divisible 
by reason of the liquidation as aforesaid of the Company 
no employee in the actual service of the Company at the 
time of such liquidation who was in receipt of a 
salary equal to Four hundred pounds (£400) or upwards 
per annum should be included in the distribution; and by 
clause 26 of the Trust Deed it was declared that each 
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trustee should be entitled to receive out of the income of the 
trust property as remuneration for his services in acting in 
the administration of the trust the sum of Twenty pounds 
(£20) per annum AND WHEREAS since the creation of the 
trust the Trustees from time to time of the Trust Deed have 
administered the trust property according to the trusts of 
the Trust Deed and have from time to time laid out and 
expended portion of the income of the trust property in the 
purchase of fully paid up One pound (£1) shares in the Company 
or in or upon investments for the time being authorised by law for 
the investment of trust funds AND WHEREAS by reason of such 
investment of portion of the income as aforesaid the total value 
of the trust property has greatly increased and the surplus 
income available in each year for application as provided in 
clause 22 of the Trust Deed has also greatly increased and by 
reason of such increase the surplus income available in each 
year for the purposes mentioned in clause 22 of the Trust Deed 
is now much in excess of the amount required for such purposes 
AND WHEREAS from time to time cases have arisen in which 
former employees of the Company have been in need of 
assistance and similar cases may arise in the future AND 
WHEREAS by reason of the restrictions imposed by the Trust 
Deed the trustees have no power to render assistance out of 
the trust property to former employees or to their dependants 
AND WHEREAS the Trustees are desirous that they should 
have power to apply income of the trust property for the 
benefit not only of employees in the actual service of the 
Company but also for the benefit of former employees of the 
Company and for the benefit of the dependants of such 
employees and former employees and of deceased employees 

. and of deceased former employees and that they should also 
have power to promote the health and well-being of employees 
and former employees of the Company and their dependants by 
providing holiday and recreational grounds and premises and 
facilities for their use AND WHEREAS the Trustees are further 
desirous that the duration of the Trust should not be limited 
to a period ending at the tlxpiration of twenty one years from 
the death of the survivor or longest liver of the said Napier 
Kyffin Birks and Norman Napier Birks and that in the event 
of the trust property becoming divisible by reason of the 
liquidation as aforesaid of the Company the Trustees should 
have power to divide the same among. aU employees of the 
Company and also among the dependants of such employees 
and among former employees of the Company and their 
dependants AND WHEREAS the Trustees are employees of 
the Company and doubts have arisen whether the Trustees may 
render assistance out of the Trust property to one of their 
number and an employee by accepting office as a Trustee may 
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thereby be excluded from all benefit under the Trust Deed 
AND ·WHEREAS the duties and responsibilities of the Trustees 
in the administration of the trust have greatly increased 
since the creation of the trust and may further increase and 
the remuneration provided for the Trustees by the Trust Deed 
is inadequate AND WHEREAS for the reasons aforesaid it is 
desirable to authorise such amendments of and addition to the 
trusts of the Trust Deed as are hereinafter set out. 

BE IT THEREFORE ENACTED by the Governor of the State of 
South Australia with the advice and consent of the Parliament 
thereof, as follows : 

1. This Act may be cited as the "Charles Birks & Co. Short title. 

Limited Employees' Welfare Trust Act, 1946". 

2. The Trust Deed is amended in manner following, that is Amendments 
to the Trust 

~~: ~ 

(A) Clause 22 is revoked and the following new clauses are 
inserted in its place, namely, . 

"22. The Trustees shall receive the income of the trust 
property and shall hold the same upon the trusts following. 
that is to say: 

(a) to pay thereout all the proper costs charges and 
expenses (including the remuneration of the trustees as 
hereinafter provided) of and incidental to the adminis
tration and management of the Trust. 

(b) to apply the same or such part or parts thereof as 
the Trll:stees shall at any time or from time to time in their 
absolute discretion think fit for or towards all or any of 
the following purposes, namely, 

(i.) in paying or providing pensions or other periodical 
payments or allowances or other benefits to or for 
all or anyone or more to the exclusion of the other 
or others of the following persons, namely, the 
employees (including the Trustees or any of them) 
and former employees of the Company. and the 
dependants of such employees and former employees 
of such respective sums and in such ma14ner and 
subject to such terms and conditions (if any) as the 
Trustees in their absolute discretion shall think fit . 

(ii.) in providing or rendering assistance in time of sickness 
or other need to any employee or employees 
(including the Trustees or any of them) or former 
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employee or former employees of the Oompany or 
any dependant or dependants of any such employee 
or former employee 

(iii.) in purchasing providing and maintaining holiday or 
recreational grounds and premises and facilities for 
employees and former employees of the Oompany 
and for the dependants of employees and former 
employees 

(iv.) in founding or paying contributions or· subsidies 
towards any pension scheme superannuation scheme 
provident fund or any other fund or scheme now 
established or hereafter to be established and 
whether by the Oompanyor by any other person 
for the benefit of employees or former employees 
of the Oompany or their dependants. 

For the purposes of these presents "dependant" shall 
include the wife husband widow widower child grandchild 
father mother sister or brother of an employee or former 
employee of the Oompany. The Trustees shall have an 
absolute discretion to determine whether any person is or 
is not a dependant of an employee or former employee 
of the Oompany and the decision of the Trustees on any 
such question shall be final and binding on all persons. 

22A. The Trustees may at any time or from time to time 
if in their absolute discretion they shall think fit so to 
do apply any moneys forming portion of the capital of the 
trust property for or towards any of the purposes mentioned 
in sub-paragraphs (iii.) and (iv.) of sub-clause (b) of 
clause 22 hereof. 

22B. The Trustees may at any time or from time to 
time if in their absolute discretion they shall think fit so 
to do layout and expend income of the trust property in 
the purchase of fully paid up shares of £1 each in the 
Oompany or in or upon any investments for the time being 
authorised by the law in force in South Australia for the 
investment of trust funds and any moneys so laid out and 
expended as aforesaid. and the investments for the time 
being representing the same shall be held by the Trustees 
as an accretion to the capital of the trust property and be 
held in trust accordingly PROVIDED that the amount so 
laid out or expended by the Trustees in anyone year shall 
not exceed a sum equal to one third of the income arising 
from the trust property during the preceding year." 

(B) Oiause 23 is revoked and the following new clauses are 
inserted in its place, namely, 
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"23. If the Company shall be wound up otherwise than 
for the purpose of reconstruction the Trustees may as 
soon as conveniently may be thereafter (and subject to 
due provision being made for the continuance and payment 
of any pensions or other periodical payments or benefits 
granted by the Trustees prior to the winding up and 
current at the date of winding up) sell and convert the 
trust property into money and out of the proceeds thereof 
pay all the costs charges and expenses due and owing in 
connection with the management and administration of 
the trust property and hold the surplus thereof IN TRUST 
for all or such one or more to the exclusion of the other 
or others of the following persons namely the employees 
of the Company at the date of winding up (including the 
Trustees or any of them) and the former employees of the 
Company and the dependants of such employees and 
former employees in such shares if more than one upon 
such conditions and in such manner in all respects as the 
Trustees shall in their uncontrolled and unfettered dis
cretion think fit PROVIDED that the Trustees may postpone 
the sale and conversion of the trust property or any part 
or parts thereof for such period or periods as in their 
absolute and uncontrolled discretion they shall think fit. 

23A. Notwithstanding anything hereinbefore contained 
no portion of the income or capital of the trust property 
shall be paid or applied to or for the benefit of any person 
for the time being a Trustee or to or for the benefit of any 
dependant of any such person except upon the unanimous 
vote of all the other Trustees for the time being." 

23B. Once at least in every year the Trustees shall cause 
to be made up an income and expenditure account from the 
d~te up to which the last preceding income and expenditure 
account and balance sheet were made up and a balance 
sheet containing a summary of the property and liabilities 
of the trust and such income and expenditure account and 
balance sheet shall be examined and the correctness thereof 
ascertained and certified by the company's auditors. Copies 
of each audited balance sheet and income and expenditure 
account shall be kept posted up in a conspicuous place on 
the company's premises accessible to all employees of the 
company. 

(C) Clause 26 is amended by striking out the words and 
figures "£20 per annum" and inserting in lieu thereof the 
words and figures" fifty pounds (£50) per annum or such higher 
sum as the directors of the Company may from time to time 
determine." 
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(D) By adding after Clause 30 the following new clause: 
"31. The said Napier Kyffin Birks and after his death 

his son Norman Napier Birks and after the death of both 
of them the said Napier Kyffin Birks and Norman Napier 
Birks the directors for the time .being of the Company 
may at any time with the consent of the Trustees for the 
time being by any deed or deeds revocable C?r irrevocable 
revoke alter or vary any of the trusts and provisions 
hereof and declare in lieu thereof new or other trusts 
and provisions PROVIDED that any such new or other 
trusts or provisions concerning the trust property or the 
income thereof shall be in favour of the employees or 
former employees of the Company or the dependants of 
such employees or former employees or some of such 
persons." 

3. The costs and expenses of promoting this Act may be 
paid by the Trustees out of the trust property. 

In the name and on behalf of His Majesty, I hereby 
assent to this Bill. 

J. M. NAPIER, Governor's Deputy. 


