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ANNO VICESIMO SECUNDO

ELIZABETHAE 11 REGINAE
A.D. 1973

****************************************************

No. 88 of 1973
An Act to consolidate and amend the law relating to
certain kinds of agent; to provide for the licensing
and control of land brokers; to repeal the Land
Agents Act, 1955-1964, and the Business Agents
Act, 1938-1963; and for other purposes.
[Assented to 13th December, 1973]
BE IT EN ACTED by the Governor of the State of South
Australia. with the advice and consent of the Parliament thereof,
as follows:
PART I

PART I

PRELIMINARY
Short title.

1. This Act may be cited as the "Land and Business Agents Act,
1973",

Commencement.

2. This Act shall come into operation on a day to be fixed by
proclamation,

Arrangement.

3. This Act is arranged as follows:PART
PART

I-PRELIMINARY
II-THE LAND
BOARD

AND

BUSINESS

PART Ill-LICENSING OF AGENTS
PART IV-REGISTRATION OF SALESMEN

AGENTS
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PUT I

PART

V-NOMINATION AND REGISTRATION OF
MANAGERS

PART VI-THE CONDUCT OF THE BUSINESS OF AN
AGENT
PART VII-LAND BROKERS
PART VIII-TRUST ACCOUNTS AND THE
SOLIDATED INTEREST FUND

CON-

PART IX-INVESTIGATIONS,
APPEALS

AND

PART

INQUIRIES

X-CONTRACTS FOR THE SALE OF LAND OR
BUSINESSES

PART XI-MISCELLANEOUS PROVISIONS.

4. The following Acts and portion of an Act are repealed:-

Repeal.

the Land Agents Act, 1955;
the Land Agents Act Amendment Act, 1959;
the Land Agents Act Amendment Act, 1960;
the Land Agents Act Amendment Act, 1964;
the Business Agents Act, 1938;
the Business Agents Act Amendment Act, 1949;
the Business Agents Act Amendment Act, 1951;
the Business Agents Act Amendment Act, 1954;
so much of the second schedule to the Statute Law Revision
Act, 1957, as relates to the Business Agents Act, 1938-1954;
the Business Agents Act Amendment Act, 1963.

5. (1) A licence in force under the repealed Land Agents Act,
immediately before the commencement of this Act, or a business
agent's licence granted under the repealed Business Agents Act,
before the first day of May, 1973, and in force immediately before
the commencement of this Act, shall be deemed to be a licence
in force under this Act and shall, subject to this Act, remain in force
for the term for which it was granted or last renewed.
(2) A certificate of exemption in force under the repealed Land
Agents Act, immediately before the commencement of this Act shall,
unless cancelled by the Board, exempt the holder of the certificate
from the provisions of this Act, subject to the conditions under which
it was granted, for the remainder of the term for which it was granted
or last renewed.
27
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(3) A person registered as a manager under the repealed Land
Agents Act, immediately before the commencement of this Act shall
be deemed to be registered as a manager under this Act and his
registration shall, subject to this Act, continue in force for the term
for which it was granted or last renewed.
(4) A person registered as a land salesman under the repealed
Land Agents Act, or licensed as a business salesman under the
repealed Business Agents Act, immediately before the commencement of this Act, shall be deemed to be registered as a salesman
under this Act and his registration shall, subject to this Act, continue
in force for the term for which the registration or licence was granted
or last renewed.
(5) Where an agent gave notice of commencing to carry on business
under the repealed Land Agents Act, and the business conducted
under this Act is continuous with the business conducted under that
Act, no new notice in respect of that business is required under this
Act.
(6) An office that was a registered office or registered branch office
under the repealed Land Agents Act, immediately before the
commencement of this Act, shall, subject to this Act, continue as a
registered office or registered branch office for the purposes of this
Act.
(7) Any matter or proceeding commenced by or before The
Land Agents Board constituted under the repealed Land Agents
Act, may be continued and disposed of by the Board pursuant to the
provisions of this Act in all respects as if this Act had been in force
when the matter or proceeding was commenced.

(8) The members of The Land Agents Board holding office
immediately before the commencement of this Act shall, subject
to this Act, continue in office for the balance of their respective
terms of appointment as members of the Board, and those members
then holding office as chairman and secretary of that Board shall,
subject to this Act, continue in office as the chairman and secretary
of the Board for that period.
(9) Until such time as the Board determines that the amount of
the consolidated interest fund is sufficient to meet any claims likely
to be made under Part VIII of this Act, a person who is, or applies
to be, licensed or registered under this Act shall pay to the Board
for the credit of the consolidated interest fund the sum of twenty
dollars on or before the last day of February in each year, or in the
case of an applicant for a licence or registration, before the
application is granted.
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(10) The Governor may by regulation provide that the provisions
of the repealed Lands Agents Act, relating to the fidelity bonds to be
entered into by land agents, registered land salesmen and registered
managers under that Act, shall mutatis mutandis, and with such
alterations and variations as may be prescribed, continue in operation
and apply to and in relation to licensed agents, registered salesmen
and registered managers under this Act for a prescribed period not
exceeding three years after the commencement of this Act.
(11) A person licensed as a land broker under the Real Property
Act, 1886-1972, immediately before the commencement of this Act
shall be deemed to be licensed as a land broker under this Act until
the thirty-first day of March next ensuing after the commencement
of this Act.
(12) A reference in any other Act or regulations under any such
Act, or in any contract, agreement, instrument or document to the
repealed Land Agents Act, or to the repealed Business Agents Act,
or any provision of either of those Acts, shall, where the context
admits, be read and construed as a reference to this Act or the
corresponding provision (if any) of this Act.

6. (1) In this Act unless the contrary intention appears"acquire" with reference to land includes purchase and take
on lease and "acquisition" has a corresponding meaning:
"agent" means a person who carries on the business of(a) selling or buying (by auction or otherwise),
exchanging, or otherwise dealing with or disposing
of;
or
(b) negotiating for the sale, purchase, exchange, or any
. other dealing with or disposition of,
any land or business on behalf of any person, whether
or not he carries on any other business separately from, or
in conjunction with, that business and includes a person
who carries on the business of selling or exchanging, or
negotiating for the sale or exchange, of any land or business
on his own behalf:
"bank" means a bank that has pursuant to section 5 of the
Trustee Act, 1936-1967, been proclaimed by the Governor
as a bank in which deposits may be made by trustees, and
includes the Savings Bank of South Australia:
"banking account" means an account maintained at a bank:
"branch office" means any office from which a licensed agent
conducts any business in pursuance of the licence except
the registered office of the licensed agent:

Interpretation.
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"business" means any hotel business, boarding-house business,
storekeeper's business, manufacturing business, or any
trading business whatsoever, and any share of, or interest in,
any such business or the goodwill of any such business,
but does not include any share in the capital of a
corporation:
"corporation" includes any body corporate:
"date of settlement", in relation to a contract for the sale of
any land or business, means the day on which the vendor
is required under the terms of the contract to transfer his
estate or interest in the land or business to the purchaser:
"director" includes any member of the governing body of a .
corporation:
"dispose", with reference to land, includes sell and demise and
"disposal" has a corresponding meaning:
"interest-bearing trust security" means a banking account, or
a trustee security approved by the Board, upon which
interest is paid at a rate of not less than the prescribed rate:
"land" includes any interest in land and any exclusive right,
whether deriving from the ownership of a share or interest
in a company or partnership, or otherwise, to the occupation
of a building, or part of a building, that is designed (whether
originally so designed or not) to be separately occupied as a
dwellinghouse or place of residence:
"land broker" means a person, other than a legal practitioner,
who for fee or reward prepares any instrument as defined in
the Real Property Act, 1886-1972, in relation to any
dealing affecting land on behalf of any other person:
"legal practitioner" means a person admitted and enrolled as a
practitioner of the Supreme Court of South Australia:

-

"licence" means(a) in relation to an agent-a licence under Part III of
this Act;
or
(b) in relation to a land broker-a licence under Part VII
of this Act,
and "licensed" has a corresponding meaning:
"moneys" includes any instrument for the payment of moneys
that may be negotiated by a bank:
"nominated" in relation to a registered manager, means
nominated by notice in writing lodged with the secretary:
"registered manager" means a person registered as a manager
under Part V of this Act;
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"registered salesman" means a person registered as a salesman
under Part IV of this Act:
"salesman" means a person who, for or on behalf of an agent,
induces or attempts to induce, or negotiates with a view to
inducing, any person(a) to acquire or dispose of any land or business;
(b) to make an offer to acquire or dispose of any land

or business;
(c) to accept an offer to acquire or dispose of any land

or business;
or
(d) to enter into any contract for the acquisition or

disposal of any land or business,
whether or not the agent is the owner of the land or business:
"the Board" means (except in Part VII and Part IX of this Act)
the Land and Business Agents Board constituted under
this Act:
"the repealed Business Agents Act" means the Business Agents
Act, 1938-1963, repealed by this Act:
"the repealed Land Agents Act" means the Land Agents Act,
1955-1964, repealed by this Act:
"the secretary" means the secretary to the board:
"trust account" means an account maintained at a bank in
which trust moneys are, or are to be, he1d pursuant to
Part VIII of this Act and includes a trust account estab1ished and maintained under the provisions of the repealed
Land Agents Act. or the repea1ed Business Agents Act:
"trust moneys" means moneys received by an agent or a land
broker to which he is not wholly entitled both at law and in
equity and which he is required to pay into a trust account
pursuant to Part VIII of this Act.
(2) A legal practitioner who, in the course of his practice, acts for,
or on behalf of, any person in respect of the acquisition or disposal
of any land or business shall not by reason only of that fact be
deemed to be an agent within the meaning of this Act.
(3) Where two or more persons carry on business in partnership
and the business of the partnership, or part of that business, consists
in the business of an agent, each of those persons shall be deemed
to be carrying on business as an agent

410
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(4) Where a person carries on the business of buying or selling
land or businesses and the transactions carried out in the course of
that business are conducted by, or through the instrumentality of,
an agent, that person shall not by reason only of that business be
deemed to be acting as an agent.

PART II

PAllT D

THE LAND AND BUSINESS AGENTS BOARD
7. (I) There shall be a board entitled the "Land and Business
Agents Board".
CoDltitUtiOD

of board.

(2) The board shall consist of four persons appointed by the
Governor, of whom(a) one shall be appointed upon the nomination of the Real

Estate Institute of South Australia Incorporated;
and
(b) three, of whom one shall be a legal practitioner of at least

seven years' standing, shall be appointed upon the
recommendation of the Attorney-General.
(3) The Governor may appoint a member of the Board to be
chairman of the Board.
(4) The Governor may appoint a suitable person (who may be
a member of the Board) to be secretary of the Board.

-

(5) The office of secretary of the Board may be held in conjunction
with an office in the Public Service of the State.
:~:: of
oflice.

8. (I) Subject to this Act, a member of the Board shall be
appointed for such term of office, not exceeding three years, as the
Governor may determine and specifies in the instrument of his
appointment, and, upon the expiration of his term of office, shall be
eligible for re-appointment.
.

.':~

(2) If a member of the Board is unable, or fails, for any reason,
to act in his capacity as a member of the Board, the Governor may
appoint a suitable person to be a deputy of the member, and such a
person, while so acting, shall be deemed to be a member of the
Board, and shall have all the powers, authorities, duties and obliga~
tions of the member of whom he has been appointed a deputy.
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(3) The Governor may remove a member of the Board from office
for(a) mental or physical incapacity;
(b) neglect of duty;
(c) dishonourable conduct;

or
(d) any other cause deemed sufficient by the Governor.
(4) The office of a member of the Board shall become vacant if(a) he dies;
(b) his term of office expires;
(c) he resigns by written notice addressed to the Minister;

or
(d) he is removed from office by the Governor pursuant to

subsection (3) of this section.
(5) Upon the office of a member of the Board becoming vacant,
a person shall be appointed, in accordance with this Act, to the
vacant office, but where the office of a member of the Board becomes
vacant before the expiration of the term for which he was appointed,
a person appointed in his place shall be appointed only for the balance
of the term of his predecessor.

9. (1) Two members of the Board shall constitute a quorum of the
Board, and no business shall be transacted at a meeting unless a
quorum is present.
(2) A decision carried by a majority of the votes cast by the
members present at a meeting of the Board, shall be a decision of
the Board.
(3) The chairman shall preside at a meeting of the Board, and, in
addition to a deliberative vote, shall, in the event of an equality of
votes, have a second or casting vote.
(4) In the absence of the chairman from a meeting of the Board,
the members present shall elect one of their number to be chairman
for that meeting and a member so elected shall perform and discharge
the functions and obligations of the chairman at that meeting.
(5) Subject to this Act, the business of the Board shall be conducted
in such manner as the Board determines.

Quorum, etc.
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Validity of
acts of board
and immunity
of its mcmberi.

\
i

10. {l) An act or proceeding by the Board shall not be invalid by
reason only of a vacancy in its membership, and, notwithstanding
the subsequent discovery of a defect in the nomination or appointment of a member, any such act or proceeding shall be as valid and
effectual as ifthe member had been duly nominated or appointed.

I

i

(2) No liability shall attach to a member of the Board for any act
or omission by him, or by the Board, in good faith and in the exercise
or purported exercise of his or its powers or functions, or in the
discharge, or purported discharge of his or its duties under this Act.
(3) Neither the Board, nor any of its members, shall be debarred
from the hearing and determination of any matter by reason of the
fact that the Board, or that member, has authorized, or taken part
in, an investigation relating to that matter.
Allowances
and expensel.

11. The members of the Board shall be entit1ed to receive such
allowances and expenses as may be determined by the Governor.

Board may
employ legal

12. With the approval of the Minister, the Board may employ legal
practitioners and other persons to assist it in the performance and
discharge of its functions and duties.

assatance.

PART-Ill

PART III

LICENSING OF AGENTS
Agent must be
licensed.

13. {l) A person shall not carry on business, or by any means
whatsoever hold himself out, as an agent unless he is licensed under
this Act.
Penalty: Five hundred dollars.
(2) A person required to hold a licence under this Act shall not
be entitled to receive any commission, reward or other valuable
consideration in respect of his services in the acquisition or dispos<21
of any land or business unless(a) he is a licensed agent:when:he renders the services;

and

J
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(b) his appointment to act as agent is in writing signed before

receipt of the commission, reward or other valuable
consideration (whether before or after the services are
rendered) by the person to be charged therewith or some
person lawfully authorized to sign the appointment on
his behalf.
(3) Any commission, reward, or other valuable consideration
received in contravention of subsection (2) of this section may be
recoverable summarily.
14. (1) An application for a licence must be made in writing
and in the prescribed manner and form and must contain the
prescribed information.

Application.

(2) The information contained in the application must be verified
by a statutory declaration made by the applicant, or where the
applicant is a corporation, by an officer of the corporation.
(3) The applicant must furnish the Board with such further
information, verified if the Board so requires, by statutory declaration, as the Board may require.

15. (1) Subject to this Act, a person (not being a corporation)
shall be entitled to hold a licence if he has proved to the satisfaction
of the Board that(a) he is of or above the age of eighteen years;
(b) he is a fit and proper person to be licensed;
(c) he is not an undischarged bankrupt, and he is not subject

to any subsisting composition, or deed or scheme of
arrangement with, or for the benefit of, his creditors;
and
(d) he is properly qualified to be licensed in accordance with
subsection (2) of this section.
(2) A person shall be properly qualified to be licensed(a)

or

if he was, within the period of ten years immediately
preceding the date of his application to be licensed under
this Act, licensed, or registered as a manager, under the
repealed Land Agents Act, or this Act, or he held a
business agent's licence under the repealed Business
Agents Act, on the first day of May, 1973;

Entitlement
to be licensed
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(b) if-

(i) he has been at any time during the period of ten
years immediately preceding the date of his
application to be licensed under this Act, a
licensed land broker;
or
(ii) he has passed such examination, or obtained such
educational qualifications, as may be prescribed,
and, in addition to complying with subparagraph (i)
or (ii)he has been employed full time as a registered land
salesman or registered salesman for a continuous
period of two years during the period of five years
immediately preceding the date of his application
to be licensed under this Act, in the business of one
or more persons licensed under this Act, or the
repealed Land Agents Act;
or
he had had, in the opinion of the Board, other adequate
practical experience.
Entitlement of
corporation to
bold licence.

16. (1) Subject to this Act, a corporation shall be entitled to hold
a licence if it has proved to the satisfaction of the Board that(a) the general manager or other principal officer of the corporation;
(b) the directors of the corporation;
and
(c) any other person who in the opinion of the Board substantially controls, or could substantially control, the
affairs of the corporation,
are fit and proper persons to manage, direct or control the affairs
of a corporation licensed under this Act.
(2) A corporation that did not hold a licence at the commencement of this Act shall not be entitled to be granted a licence unless
it proves that the prescribed officers of the corporation are licensed
or registered as managers under this Act, and a corporation that did
then hold a licence shall not after the expiration of three years from
the commencement of this Act be entitled to hold a licence under
this Act unless those officers are so licensed or registered.
(3) In this section"the prescribed officers" in relation to a corporation means the
persons who are required to be fit and proper persons to
manage, direct or control the affairs of the corporation
under subsection (l) of this section except such of those
persons as have been exempted by the Board from the
requirement to be licensed or registered.
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(4) The Board may, by instrument in writing, exempt upon such
conditions as it thinks fit and specifies in the instrument, a corporation
from the provisions of subsection (2) of this section if(a) the corporation is, in the opinion of the Board, carrying on

business as a stock and station agent, or is listed upon a
Stock Exchange in Australia or is the subsidiary of a
corporation so listed and the person who is, or will be, in
control of the business conducted, or to be conducted,
in pursuance of the licence, is licensed or registered as a
manager under this Act;
(b) the Board is satisfied that the business conducted or to be

conducted in pursuance of a licence forms an inconsiderable part of the whole of the business of the
corporation and no director or other officer of the
corporation who is not licensed or registered as a
manager under this Act will actively participate in the
business conducted in pursuance of the licence;
(c) the corporation held a licence at the commencement of this

Act and the directors were then, and are, husband and
wife, one of whom is licensed or registered as a manager
under this Act;
or
(d) the corporation is entitled, in pursuance of the regulations,
to be exempted from the provisions of that subsection.

17. (1) A licence shall, subject to this Act, remain in force until
the thirty-first day of March next ensuing after the grant of the
licence, and may from time to time be renewed for successive periods
of one year expiring on the thirty-first day of March.

:!'!,.~~1 of

(2) An application for the renewal of a licence must be made in
the prescribed form and must be accompanied by such statutory
declarations and other documents as may be prescribed or as the
Board may require.
(3) The application must be delivered to the secretary not earlier
than the first day of January and not later than the last day of
February preceding the expiry of the licence but the Board may, if it
thinks fit, determine an application notwithstanding that it is
delivered out of time.

18. A person who duly applies for the grant or renewal of a
licence and who is entitled to hold a licence shall, upon payment
of the prescribed fee, be granted a licence, or the renewal of cl licence,
by the Board.

~=~~~ to
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Business may
be carried on
by unlicensed
person.

19. Where a person carrying on business in pursuance of a licence
dies, an unlicensed person may, with the consent of the Board and
subject to any conditions imposed by the Board, continue to carry
on the business until the business is sold or the expiration of six
months, whichever first occurs, and while the unlicensed person is
carrying on business in accordance with the conditions imposed by
the Board he shall for the purposes of this Act be deemed to be the
holder of a licence.

Surrender of
licence.

20. The holder of a licence under this Act may at any time, with
the consent of the Board, surrender his licence and the licence shall
thereupon cease to have any effect.

PART IV

PART IV

REGISTRATION OF SALESMEN
Salesmen must
be registered.

21. A person (not being registered as a manager under this Act)
shall not(a) be or remain in the service of any person as a salesman;
(b) by any means whatsoever hold himself out as a salesman:

or
(c) act as a salesman,

unless he is registered as a salesman under this Act.
Penalty: Two hundred dollars.
Employment of
salesmen.

22. (1) A person shalt not employ any other person (other than a
person registered as a manager under this Act) as a salesman unless
that other person is registered as a salesman under this Act.
Penalty: Two hundred dollars.
(2) Subject to subsection (3) of this section, a person shall not,
unless the Board considers that special circumstances exist, and
gives its consent in writing, employ or continue to employ a salesman
in the business conducted in pursuance of a licence except upon the
basis that the salesman is employed full time in that business.
Penalty: Two hundred dollars.
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(3) This section shall not be construed as preventing(a) an agent from employing a registered salesman on a part-

time basis within a period of twelve months after the
commencement of this Act;
or
(b) an agent from continuing to employ a registered salesman

on a part-time basis where the salesman was so employed
by the agent immediately before the commencement
of this Act.
23. (1) A registered salesman shall not accept or undertake
employment, or be or remain in the service of, or by any means
whatsoever hold himself out as being in the service of, or act as a
salesman for or on behalf of, any agent at any time when he is
employed by, or in the service of, any other agent.

Salesmen must
be in service of
one agent.

Penalty: One hundred dollars.
(2) An agent shall not employ, or have in his service as a salesman,
any person who is, to the knowledge of that agent, at that time
employed by, or in the service of, any other agent.
Penalty: One hundred dollars.
(3) An agent shall not pay any remuneration whether by way of
salary, wages, commission or otherwise to any salesman other than
a salesman who is in his service as such.
Penalty: One hundred dollars.
24. (1) Notwithstanding the provisions of this. Part, if the
. manager
.
of a b ranch 0 ffi ce of an approved stock and station agent IS regIstered
as a salesman or a manager under this Act, a person in the service
of that stock and station agent and employed at that office, shaH
not by reason of that employment or anything done in the course of
that employment, be required to be registered as a salesman under
this Act.
(2) In this section"approved stock and station agent" means a person carrying
on business as a stock and station agent and approved by
the Board for the purposes of this section:
"branch office" means an office, other than the head office for
the State, of a stock and station agent.

St~k and
statIon asent.
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25. (1) An application for registration as a salesman must be
made in the prescribed manner and form and must contain the
prescribed information.
(2) The particulars contained in the application must be verified
by statutory declaration made by the applicant.
(3) The applicant must furnish the Board with such further
information as it may require to decide the application, verified. if
the Board so requires, by statutory declaration.

QuaIlficatiOll

for registration.

26. Subject to this Act, a person shall be entitled to be registered
as a salesman under this Part if he has proved to the satisfaction
of the Board that(a) he is a fit and proper person to be registered;

and
(b) he-

(i) was within the period of ten years immediately
preceding the date of his application to be
registered as a salesman under this Act, licensed
or registered as a manager under the repealed
Land Agents Act, or this Act, or he held a
business agent's licence under the repealed
Business Agents Act, on the first day of May,
1973;
(ii) was registered as a land salesman under the

repealed Land Agents Act, or licensed as a
business salesman under the repealed Business
Agents Act, immediately before the commencement of this Act and his application to be
registered as a salesman under this Act is made
within five years after the commencement
of this Act;
or
(iii) has passed such examinations or obtained such

educational qualifications as may be prescribed.

Renewal or

registration.

27. (1) A registration under this Part shall, subject to this Act,
remain in force until the thirty-first day of March next ensuing after
the grant of the registration, and may, from time to time, be renewed
for successive periods of one year expiring on the thirty-first day of
March.
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(2) An application for the renewal of a registration under this
Part, must be made in the prescribed form and must be accompanied
by such statutory declarations and other documents as may be
prescn'bed or as the Board may require.
(3) The application must be delivered to the secretary not earlier
than the first day of January and not later than the last day of
February preceding the expiry of the registration but the Board may,
if it thinks fit, determine an application notwithstanding that it is
delivered out of time.
28. A person who duly applies for registration, or the renewal of
registration, under this Part, and who is entitled to be registered as a
salesman under this Part, shall, upon payment of the prescribed fee
be granted that registration, or renewal of registration, by the Board.

~:~~::~ to

29. (1) A registered salesman may at any time, with the consent Surrender ant
of the Board, surrender his certificate of registration, and the regis- ~~~
tration shall thereupon cease to have any effect.
(2) While a registered salesman is not in the service of an agent, his
registration shall, by virtue of this subsection, be suspended, and
his registration shall be of no force or effect.
(3) A registered salesman shall, within fourteen days after the
commencement or termination of his employment with an agent,
give the Board notice in writing of the commencement or termination
of his employment, together with such particulars as may be
prescribed.
Penalty: One hundred dollars.

PART V

PAllT V

NOMINATION AND REGISTRATION OF MANAGERS
30. (1) Subject to subsection (3) of this section, a licensed corpora- Corpc::tiOD
tion shall have at all times in its service and in actual control of the =~
business conducted in pursuance of the licence, a person registered manapr.
and nominated as a manager under this Part whose usual place of
residence is within the State.
Penalty: One hundred dollars.
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(2) Subject to subsection (3) of this section, a licensed agent (not
being a corporation) whose usual place of residence is outside the
State, and who is not carrying on business in pursuance of the
licence in partnership with a licensed agent whose usual place of
residence is within the State, shall have at all times in his service
and in actual control of the business conducted in pursuance of the
licence, a person registered and nominated as a manager under this
Part whose usual place of residence is within the State.
Penalty: Two hundred dollars.
(3) If a person nominated as a manager under this Act(a) dies;
(b) ceases to be in the service of the person by whom he was

nominated;
(c) ceases to be registered as a manager;

or
(d) ceases to have his usual place of residence in the State,

it shall not be necessary to nominate a registered manager until the
expiration of one month after the occurrence of that event or of
such further period as may be allowed by the Board.
(4) In any proceedings for an offence against this section, an
allegation in a complaint that a person, named therein, does not
have his usual place of residence within the State shall, in the absence
of contrary proof, be taken as proved.
(5) A licensed agent shall not pay any remuneration, whether by
way of salary, wages or commission to a registered manager who is
not in his service as a manager or salesman.
Penalty: Two hundred dollars.
(6) A person shall not, unless the Board considers that special
circumstances exist and gives its consent in writing, employ or
continue to employ a manager in the business conducted in pursuance
of a licence except upon the basis that the manager is employed full
time in that business.
Penalty: Two hundred dollars.
(7) A registered manager shall not accept or undertake employment, or be or remain in the service of, or by any means whatsoever
hold himself out as being in the service of, or act as a salesman for
or on behalf of, any agent at any time when he is employed by, or
in the service of, any other agent.
Penalty: One hundred dollars.
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31. (1) An application for registration as a manager must be
made in the prescribed manner and form and must contain the
prescribed information.
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(2) The particulars contained in the application must be verified
by statutory declaration made by the applicant.
(3) The applicant must furnish the Board with such further
information as it may require to decide the application, verified, if
the Board so requires, by statutory declaration.

32. (1) A person shall be entitled to be registered as a manager
under this Part if he proves to the satisfaction of the Board that(a) he is of or above the age of eighteen years;
(b) he is a fit and proper person to be registered;
(c) he is not an undischarged bankrupt, and he is not subject

to any subsisting composition, or deed or scheme of
arrangement with, or for the benefit of his creditors;
and
(d) he is properly qualified to be registered as a manager in
accordance with subsection (2) of this section.
(2) A person shall be properly qualified to be registered as a
manager-

(a) if he was, within the period of ten years immediately

preceding the date of his application to be registered as a
manager under this Act, licensed, or registered as a
manager under the repealed Land Agents Act, or this
Act, or he held a business agents licence under the
repealed Business Agents Act, on the first day of May,

1973;
or
(b) if-

(i) he has been at any time durmg the period of ten
years immediately preceding the date of his
application to be registered as a manager under
this Act, a licensed land broker;
or
(ii) he has passed such examinations or obtained such
educational qualifications as may be prescribed;
and in addition to complying with subparagraph (i)
or (ii)28

:=-~to
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he has been employed full time as a registered land
salesman or registered salesman for a continuous
period of two years during the period of five years
immediately preceding the date of his application
to be registered as a manager under this Act, in the
business of one or more persons licensed under this
Act, or the repealed Land Agents Act,
or
he has had, in the opinion of the Board, other adequate
practical experience.
33. (1) A registration under this Part, shall, subject to this Act,
remain in force until the thirty-first day of March next ensuing after
the grant of the registration, and may from time to time, be renewed
for successive periods of one year expiring on the thirty-first day of
March.
(2) An application for the renewal of a registration under this Part
must be made in the prescribed form and must be accompanied by
such statutory declarations and other documents as may be prescribed
or as the Board may require.
(3) The application must be delivered to the secretary not earlier
than the first day of January and not later than the last day of
February preceding the expiry of the registration,· but the Board may,
if it thinks fit, determine an application notwithstanding that it is
delivered out of time.
BoardshaU

or RllOW
reptratioD.

IIl8I1t

Surrenderor
certificate.

34. A person who duly applies for registration, or the renewal
of registration, under this Part, and who is entitled to be registered
under this Part, shall, upon payment of the prescribed fee be granted
that registration or renewal of registration by the Board.
35. (1) A registered manager may, at any time, with the consent
of the Board, surrender his certificate of registration and the
registration shall thereupon cease to have any effect.
(2) While a registered manager is not in the service of an agent his
registration shall, by virtue of this subsection, be suspended, and
shall be of no force or effect.
(3) A registered manager shall within fourteen days after the
commencement or termination of his employment with an agent
give the Board notice in writing of the commencement or termination
of his employment together with such particulars as may be
prescribed.
Penalty: One hundred dollars.
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PART VI
THE CONDUCT OF THE BUSINESS OF AN AGENT
36. A licensed agent shall, within fourteen days after commencing
or ceasing to carry on business as an agent give to the secretary
notice in writing of that fact.
Penalty: One hundred dollars.
37. (1) A person shall, on and after the day on which he commences to carry on business as an agent, for so long as he carries
on that business, have a registered office in the State.
Penalty: One hundred dollars.

Notico to
IOCretar)'.

Reptered
omco.

(2) Any summons, notice, order or other document to be served
upon an agent, may be served by leaving it at his registered office
or by sending it by registered post addressed to the agent at that
office.
(3) An office may be registered by giving written notice of the
situation of the office to the secretary and a registration may be
transferred from one office to another by written notice given to the
secretary.
38. (1) A licensed agent may register a branch office of his
business, and, after the expiration of twelve months from the
commencement of this Act, shall register any branch office of his
business, by giving written notice of the situation of the office to
the secretary.
Penalty: One hundred dollars.

Brucla ollico.

(2) A licensed agent shall nominate, and have at all times in his
service at a registered branch office, as manager of that office, a
registered manager whose usual place of residence is within the
State.
Penalty: One hundred dollars.
(3) The registered manager must not be a person nominated as
registered manager by any other agent or in respect of any other
office.
39. (1) A licensed agent shall exhibit, and keep exhibited, in a
.
.
d 0 ffice, and at every branch 0 ffi ce
promment
p Iace at h'IS regIstere
of his business, so as to be easily read from outside that office(a) a notice of his name, and of the fact that he is a licensed
agent, together with the name and style under which
he carries on business as an agent, if that business is
not carried on in his own name;
and

NO~~lO"
exlllblted.
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(b) in the case of a branch office, a notice of the address of

the registered office of the agent.
Penalty: One hundred dollars.
(2) A licensed agent who alters the name or style under which
he carries on business as an agent shall within fourteen days after
the day on which he first uses that altered name or style in connection
with his business give notice in writing to the secretary of the altered
name or style.
Penalty: One hundred dollars.

Recor4to be
bpt.

40. (1) A licensed agent shall(a) make and keep, or cause to be made and kept, at his

registered office a record in writing and in the prescribed
form containing the prescribed particulars of, and in
relation to, every officer and employee engaged in the
business conducted in pursuance of the licence;
and
(b) upon the demand of a member of the Board, a person

authorized in writing by the Board to demand the
production of the record, or any member of the police
force, produce that record for the inspection of that
person.
(2) A person who fails in any particular to comply with subsection
(1) of this section, or who makes a false entry in a record made and
kept pursuant to that subsection with knowledge of its falsity, shall
be guilty of an offence and liable to a penalty not exceeding two
hundred dollars or imprisonment for three months.

AdvertiaemeDt.

41. (1) A licensed agent shall not publish or cause or permit
to be published any advertisement relating to, or in connection with,
the acquisition or disposal of any land or business that does not
state(a) the name of the licensed agent or the name under which he,
or the partnership in which he is a partner, is registered
under the Business Names Act, 1963, (but without
including more than one of those names or any other
name);
(b) the address of his registered office or registered branch office;
and
(c) the fact that the person named is a licensed agent;

Penalty: One hundred dollars.
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(2) A registered manager or salesman shall not publish, or cause
or permit to be published, any advertisement relating to, or in
connection with, the acquisition or disposal of any land or business
except in the name, and on behalf, of the licensed agent by whom he is
employed and except in conformity with subsection (1) of this section.
Penalty: One hundred dollars.
(3) A person shall not publish, or cause or permit to be published,
any advertisement relating to, or in connection with, any intended
transaction relating to the sale or disposal of land or a business or
offer to sell any land or business without the prior consent in writing
to the transaction of the owner of the land or business.
Penalty: One hundred dollars.
42. (1) An agent shall, forthwith upon the de~and of a person
for whom he has acted as agent, or within a penod agreed upon
with that person, or if no such demand has been made and no
agreement exists, within two months after the receipt by him of any
moneys in respect of any transaction conducted in his capacity as
agent, render to that person an account in writing, setting out
particulars of all such moneys and of the application thereof.
(2) If an agent refuses, or for a period of seven days after demand
neglects or fails to render an account as required under subsection (1)
of this section, or in the absence of demand, fails to render an account
as required under that subsection, he shall be guilty of an offence
and liable to a penalty not exceeding two hundred dollars.

~c;:~.to be

43. (1) A person who, in the course of his business as an agent
renders to any person an account purporting to be an account of
moneys received by him in his capacity as an agent, knowing the
account to be false in any material particular, shall be guilty of an
indictable offence and liable to a penalty not exceeding one thousand
dollars or imprisonment for twelve months.
(2) This section does not derogate from, or affect the operation
of the provisions of any other Act.

Falleaccounta.

44. Where a person •signs any offer, contract or agreement, or
any document purportmg to be an offer, contract or agreement,
.
. to any transactIOn
. t hat has b een negotIate
. d wh 0 11y or m
re1ating
part by an agent, or an officer or employee of an agent, the agent shall
forthwith supply the person who has signed the offer, contract,
agreement or document with a true copy thereof.

Copyof

conttactOf
agreem~tto
bOlUPpiled.

Penalty: Two hundred dollars.
45. (1) An agent shall not act on behalf of any person in the sale AF.Jlt not ~o act
of any land or business unless he has been authorized so to act by ~~Wt;.ntton
instrument in writing signed by, or on behalf of that person.
Penalty: Two h ndred dollars.
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(2) Where a person, by instrument in writing authorizes an
agent to act on his behalf, the agent shall furnish that person with a
copy of that instrument.
Penalty: Two hundred dollars.
(3) An agent shall not demand, receive or retain any commission
or other remuneration in respect of the acquisition or disposal or
proposed acquisition or disposal of any land or business if the
contract by which the transaction is to be effected is lawfully
repudiated, rescinded or avoided.
(4) Any commission or other remuneration received or retained
by an agent in contravention of subsection (3) of this section may be
recovered, as a debt, from the agent by the person by whom it was
paid.
IuteAlt to be
dilclCIIOd.

46. (1) An agent must not have (directly or indirectly) any
interest (otherwise than in his capacity as agent) in the purchase
of any land or business that he is commissioned to sell.
(2) A registered manager, registered salesman or other person in
the employment of an agent must not have (directly or indirectly)
any interest in the purchase of any land or business that the agent
is commissioned to sell (other than an interest that exists by virtue
only of his employment).
(3) A person who has an interest in the purchase of any land or
business at the time of that purchase in contravention of this section
shall be guilty of an offence and liable to a penalty not exceeding
five hundred dollars or imprisonment for six months and the court
before which any such person is convicted may order that person to
pay over to the principal any profit that that person has made, or is,
in the opinion of the court, likely to make from the purchase or any
other dealing with the land or business.
(4) An agent shall not be entltled to receive any commission in
respect of a transaction in respect of which the agent or employee
of the agent has an interest in contravention of this section.

Aaeatnot to

pay COIDIIIUo
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47. An agent shall not, in connection with the acquisition or
disposal of any land or business, pay to any person except to a
registered manager or registered salesman in his employment, or to
a licensed agent, the whole or any portion of any commission, fee,
gain or reward, to which he is entitled in his capacity as agent under
any contract or agreement relating to the acquisition or disposal of
the land or business.
Penalty: Five hundred dollars.
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LAND BROKERS
Preliminary

48. In this Part"the Board" means the Land Brokers Licensing Board constituted under this Part:
"instrument", in relation to any dealing affecting land, means
any instrument as defined in the Real Property Act,
1886-1972:
"nominated member" of the Board means a member of the
Board nominated for appointment as such by the Minister.
The Land Brokers Licensing Board

49. (1) There shall be a Board entitled the "Land Brokers
Licensing Board".

CoDltltutloa
.fBoard.

(2) The Board shall consist of five persons appointed by the
Governor of whom(a) one shall be a legal practitioner of at least seven years
standing nominated by the Minister;
(b) one shall be the Registrar-General or his nominee;
and
(c) three (at least one of whom must be a licensed land broker)
shall be persons nominated by the Minister.
(3) The Governor may appoint a member of the Board to be
chairman of the Board.
(4) The Governor may appoint a suitable person (who may be a
member of the Board) to be secretary of the Board.
(5) The office of secretary of the Board may be held in conjunction
with an office in the Public Service of the State.
50. (1) Subject to this Part, a nominated member of the Board
shall be appointed for such term of office, not exceeding three years, as
the Governor may determine and specifies in the instrument of his
appointment, and, upon the expiration of his term of office, shall be
eligible for re-appointment.
(2) If a member of the Board is unable, or fails, for any reason,
to act in his capacity as a member of the Board, the Governor may
appoint a suitable person to be a deputy of the member, and such a
person, while so acting, shall be deemed to be a member of the Board,
and shall have all the powers, authorities, duties and obligations of
the member of whom he has been appointed a deputy.

==t.
olBoe.
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(3) The Governor may remove a nominated member of the Board
from office for(a) mental or physical incapacity;
(b) neglect of duty;
(c) dishonourable conduct;

or

(d) any other cause considered sufficient by the Governor.
(4) The office of a nominated member of the Board shall become
vacant if(a) he dies;
(b) his term of office expires;
(c) he resigns by written notice addressed to the Minister;

or

(d) he is removed from office by the Governor pursuant to
subsection (3) of this section.
(5) Upon the office of a nominated member of the Board becoming
vacant, a person shall be appointed, in accordance with this Act, to
the vacant office, but where the office of a nominated member of the
Board becomes vacant before the expiration of the term for which
he was appointed, a person appointed in his place shall be appointed
only for the balance of the term of his predecessor.

Qlloru. . etc.

51. (l) Three members of the Board shall constitute a quorum of
the Board, and no business shall be transacted at the meeting unless a
quorum is present.
(2) A decision carried by the majority of the votes cast by the
members present at a meeting of the Board, shall be a decision of
the Board.
(3) The Chairman shall preside at a meeting of the Board, and, in
addition to a deliberative vote, shall, in the event of an equality of
votes, have a second or casting vote.
(4) In the absence of the Chairman from a meeting of the Board,
the members present shall elect one of their number to be chairman
for that meeting and a member so elected shall perform and discharge
the functions and obligations of the Chairman at that meeting.
(5) Subject to this Act, the business of the Board shall be conducted in such manner as the Board determines.

1973

Land and Business Agents Act, 1973

429

No. 88

PART VD

52. (1) An act or proceeding of the Board shall not be invalid by vr~o~
reason only of a vacancy in its membership, and, notwithstanding fmm~ ofitt
the subsequent discovery of a defect in the nomination or appoint- mem •
ment of a member, any such act or proceeding shall be as valid and
effectual as if the member had been duly nominated or appointed.
(2) No liability shall attach to a member of the Board for any act
or omission by him, or by the Board, in good faith and in the exercise
or purported exercise of his or its powers or functions, or in the
discharge or purported discharge of his or its duties under this Act.
(3) Neither the Board, nor any of its members, shall be debarred
from the hearing and determination of any matter by reason of the
fact that the Board, or that member, has authorized, or taken part in,
an investigation relating to that matter.

53. The members of the Board shall be entitled to receive such
allowances and expenses as may be determined by the Governor.
54. With the approval of the Minister, the Board may employ
legal practitioners and other persons to assist in the performance and
discharge of its functions and duties.

A11_ and
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assistance.

Licensing of Land Brokers
55. (1) Subject to subsection (2) of this section, a person shall not ~::Obr
carry on business, or by any means whatsoever hold himself out, as a liceDIed.
land broker unless he is licensed as such under this Part.

Penalty: Five hundred dollars.
(2) Subsection (1) of this section does not apply in respect of
anything done by a legal practitioner in the practice of his profession.

56. (1) An application for a licence must be made in writing and
in the prescribed manner and form and must contain the prescribed
information.

Application.

(2) The information contained in the application must be verified
by statutory declaration made by the applicant.

(3) The applicant must furnish the Board with such further
information, verified, if the Board so requires, by statutory declaration, as the Board may require.

57. Subject to this Act, a person shall be entitled to hold a licence
if he has proved to the satisfaction of the Board that(a) he is over the age of eighteen years;
(b) he is a fit and proper person to be licensed;

and

Entidemont to
be licooacd.
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(c) he-

(i) was licensed as a land broker under the Real
Property Act, 1886-1972, immediately before
the commencement of this Act;
or
(ii) holds prescribed qualifications.
58. (1) A licence shall, subject to this Act, remain in force until
the thirty-first day of March next ensuing after the grant of the
licence, and may from time to time be renewed for successive periods
fOf one year expiring on the thirty-first day of March.
(2) An application for the renewal of a licence must be made in

the prescribed form and must be accompanied by such statutory
declarations and other documents as may be prescribed, or as the
Board may require.
(3) The application must be delivered to the secretary not earlier
than the first day of January, and not later than the last day of
February, preceding the expiry of the licence, but the Board may, if
it thinks fit, determine an application notwithstanding that it is
delivered out of time.
Onntor

appJicatloJl.

59. A person who duly applies for the grant or renewal of a licence
and who is entitled to hold a licence, shall, upon payment of the
prescribed fee, be granted a licence, or the renewal of a licence, by
the Board.
60. A holder of a licence under this Part may at any time, with the
consent of the Board, surrender his licence, and the licence shall
thereupon cease to have any effect.
Preparation of Instruments

Preparation or

iDstrumeDtI.

61. (1) A person shall not, for fee or reward, prepare a
instrument relating to any dealing with land unless he is(a) a legal practitioner;
or
(b) a licensed land broker.
Penalty: Two hundred dollars.

(2) Subject to subsection (4) of this section where any instrument
relating to a dealing in land (other than a dealing in which the agent
participates as purchaser or mortgagor of the land) is prepared by
an agent, or a person who stands in a prescribed relationship to an
agent, the agent and the person by whom the instrument was prepared
shall each be guilty of an offence and liable to a penalty not exceeding
two hundred dollars.
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(3) For the purposes of this section, a person stands in a prescribed
relationship to an agent if(a) he is an employee of the agent;

(b) he is a partner of the agent;

or
(c) he is an employee of, or is remunerated by, a corporation

and(i) the agent is in a position to control the conduct
of the affairs of the corporation;
(ii) the agent is a director of, or a shareholder in, the
corporation and the corporation is not a public
company, as defined in the Companies Act,
1962-1973;
or
(iii) the agent is also an employee of, or is also
remunerated by, the corporation.
(4) Subsection (2) of this section does not apply to the preparation
of an instrument by a legal practitioner or licensed land broker
where(a) he stands, at the time of the preparation of the instrument,

in a prescribed relationship to an agent acting for a
party to the transaction in respect of which the instrument
was prepared, and that relationship has existed continuously from the first day of May, 1973, or some
earlier date;
(b) he was licensed as a land broker, or admitted and enrolled

as a practitioner of the Supreme Court of South Australia,
or was qualified to be so licensed, or admitted and
enrolled, on the first day of May, 1973;
and
(c) in the case of a person acting in the employment of an

agent that is a corporation, he is not a director of the
corporation, or in a position to control the conduct of
the affairs of the corporation.
(5) The Board may, with the approval of the Minister, grant an
exemption for such period or periods and subject to such conditions
as the Board thinks fit, from the provisions of subsection (2) of this
section in relation to a legal practitioner or licensed land broker(a) where(i) he stands in a prescribed relationship to an agent
solely by virtue of the fact that he is an employee
of a corporation that is an agent;
and
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(ii) on the first day of May, 1973, he stood in a

prescribed relationship to an agent who
presently holds a controlling interest in the
corporation by which he is employed;
or
(b) where-

(i) he was licensed as a land broker, or admitted and
enrolled as a practitioner of the Supreme Court
of South Australia, or was qualified to be so
licensed, or admitted and enrolled, on the first
day of May, 1973;
and
(ii) the Board is satisfied that it is desirable to grant the
exemption in order that the local community
in any part of the State may exercise, without
undue inconvenience, an adequate choice
between persons qualified and entitled to
prepare instruments on their behalf.
(6) The Board may revoke any exemption granted under subsection (5) of this section.
(7) An agent, or a person who stands in a prescribed relationship
to an agent, shall not demand or receive from any legal practitioner
or licensed land broker any commission, fee or other consideration
for referring to that legal practitioner or licensed land broker any
business involving the preparation of instruments.
Penalty: Two hundred dollars.
(8) A legal practitioner or licensed land broker shall not payor
give any commission, fee or other consideration to any person for
referring to him any business involving the preparation of instruments.
Penalty: Two hundred dollars.
(9) An agent, a person who stands in a prescribed relationship
to an agent, or a salesman shall not procure or attempt to procure
the execution of any document by which a person requests or
authorizes the preparation by any person specifically named or
generally described of any instrument.
Penalty: Two hundred dollars.
(10) A clause included in, or appended to, any offer or contract
for the sale of any land or business by which any party to the contract
requests or authorizes the preparation by any person specifically
named or generally described of any instrument in connection with the
transaction to which the contract relates is void.
(11) An instrument prepared in contravention of this section
shall not by reason of that fact be void or voidable.
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(12) An officer of the Crown to whom an instrument is presented
for stamping or registration shall not be concerned to inquire
whether the instrument has been prepared in contravention of this
section.

PART VIII

PART VID

TRUST ACCOUNTS AND THE CONSOLIDATED
INTEREST FUND
62. In this Part-

Interpretation.

"agent" includes a licensed land broker.
63. (1) An agent shall pay all moneys received by him in his
capacity as an agent into an account maintained in the name of the
agent at a bank (which account shall be, and be designated, a trust
account) not later than the day next ensuing after the day on which
the moneys are received upon which the bank at which the trust
account is maintained is open for business.
(2) Any moneys collected or received by an agent as rent, interest,
principal, deposit, instalments, or other moneys whatsoever payable
under any lease, mortgage, or contract for the sale of any land or
business, shall be deemed to be moneys received by an agent in his
capacity as an agent.
(3) Moneys received by an agent otherwise than in his capacity
as an agent shall not be paid into the trust account.
(4) An agent shall not withdraw moneys paid by him into a trust
account except for the purpose of completing the transaction in the
course of which the moneys were received, or as otherwise authorized
by this Act.
(5) An agent shall pay moneys withdrawn for the purpose of
completing a transaction in the course of which they were received
to the person or persons lawfully entitled thereto.
(6) An agent shall(a) keep full and accurate accounts of all trust moneys received
by him and of any payment of, or dealing with, any such
moneys;
and
(b) keep those accounts separately and at all times properly
written up and in such manner that they can be conveniently and properly audited at any time.

Trust 8CCOIUIta.
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(7) The trust moneys shall not be appropriated, attached or taken
in execution to satisfy any debt of, or claim against, the agent
(other than a claim of the person on whose behalf the moneys are
held in trust).

(8) A person who contravenes any provision of this section shall
be guilty of an offence and liable to a penalty not exceeding one
thousand dollars.
Protection to
baDb.

64. A bank shall be deemed not to be affected with notice of any
specific trust to which moneys deposited in a trust account are
subject, and shall not be bound to satisfy itself of the due application
of those moneys but this section does not relieve the bank of any
liability for negligence or any liability arising otherwise at common
law or by statute.

mtereat-bearia.
lICCOunt to bo

65. (I) An agent shall, out of moneys paid into his trust account
(whether so paid pursuant to this Act, the repealed Land Agents
Act, or the repealed Business Agents Act,)(a) on or before the prescribed day, invest in an interest-bearing
trust security a sum that is not less than the prescribed
proportion of the lowest balance of the trust account
during the period of twelve months last preceding the
prescribed day;
and
(b) not later than the last day of each successive period of
twelve months after the prescribed day, invest such
further sums in an interest-bearing trust security as may
be necessary in order that the total amount then so
invested is not less than the prescribed proportion of the
lowest aggregate of the balance of the amount invested
and the balance of hiS' trust account during that period.

eacablllhed.

(2) Where an agent maintains two or more trust accounts, those
accounts shall, for the purposes of this section, be deemed to be a
single trust account the balance of which is the aggregate of the
respective balances of each of those trust accounts, but where an
agent maintains, on the instructions of his principal, a separate
trust account for the benefit of his principal, the balance of that
account shall not be taken into account for the purposes of this
section.
(3) If during the whole of the period of twelve months ending
upon the thirtieth day of June in any year the balance of the trust
account of an agent and the amount (if any) invested by him in any
interest-bearing trust securities amount in aggregate to less than
two thousand dollars, the agent shall during the succeeding period
of twelve months, be exempt from the obligations of this section.
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(4) If a trust account is maintained by a firm of agents, the trust
account shall, for the purposes of this section, be deemed to be the
trust account of each member of the firm, and the members of the
firm shall each be liable to perform the obligations imposed by this
section, but the discharge by one member of the firm of his obligations
in relation to the trust account shall be taken as a discharge by all
members of the firm of their obligations in relation to the trust
account.

(5) An investment of moneys in the interest-bearing trust security
must be made upon condition that the investment may be realized
upon demand, but an agent shall not realize any such security unless
the moneys in his trust account are insufficient to satisfy the claims
upon the trust moneys held by him that he is for the time being
required to satisfy.
(6) Where moneys are derived from the realization by an agent
of any interest-bearing trust security, the agent shall pay them
forthwith into his trust account.
(7) In this section"the prescribed day" in relation to an agent whose trust account
was established before the commencement of this Act,
means the first day of July, 1974, and in relation to an
agent whose trust account was not established before the
commencement of this Act, means the first day of July next
ensuing after the establishment of that account:
"the prescribed proportion" means a proportion of one-half
or such lesser proportion as may be prescribed.
66. (1) An agent shall pay to the Board on or before the last
day of February in each year all interest and accretions that have
accrued to an interest-bearing trust security during the period of
twelve months expiring on the thirty-first day of December of the
last preceding year.
(2) If for any reason an agent realizes any interest-bearing trust
security, he shall pay forthwith to the Board all interest that has
accrued thereupon up to the day on which it is realized.
(3) The Board shall pay all moneys paid to it under this sectIon
into a banking account entitled the "Consolidated Interest Fund"
which shall be operated in a manner determined by the Board.
(4) The Board may invest any moneys constituting, or forming
part of, the consolidated interest fund in any trustee investments
and shall pay any interest or accretions derived from any such
investment into the consolidated interest fund.
(5) The Board may recover any moneys payable to it under this
Part as a debt due to it in any court of competent jurisdiction.
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67. (1) No action at law or in equity shall lie against the Board
or an agent for any action done in compliance with this Part.
(2) This Part does not affect the interest or claim of any person
beneficially entitled to trust moneys and any such interest or claim
may be asserted and enforced as effectually as if this Part had not
been enacted.

Fiduciary
doIaulta.

68. (1) In this Part "fiduciary default" means any defalcation,
misappropriation or misapplication of trust moneys in the charge
of an agent or firm of agents, whether committed by the agent or
firm of agents, his or their employee, or any other person.
(2) Subject to the provisions of this Part, the consolidated interest
fund shall be held and applied for the purpose of compensating
persons who suffer pecuniary loss from a fiduciary default.
(3) Where all legal or equitable claims in respect of a fiduciary
default have been fully satisfied and(a) the agent, being under a legal or equitable obligation to do
so, has made payment to any person in compensation
for pecuniary loss suffered by him in consequence of the
fiduciary default;
and
(b) the Board is satisfied that the agent has acted honestly and
reasonably in all the circumstances of the case,
the Board may, if it is satisfied that it is just and reasonable so to do,
accept a claim from the agent in respect of that payment.
(4) The consolidated interest fund shall not be applied in respect
of any fiduciary default occurring before the commencement of this
Act.

Noticoand
claima.

69. (1) The Board may by notice published in a newspaper
circulating generally throughout the State, fix a day, not earlier than
three months after the publication of the notice, on or before which
claims in respect of the fiduciary default of, or in relation to, any
agent must be made.
(2) A claim for compensation from the consolidated interest
fund must be in writing and lodged with the secretary on or before
the day fixed by notice under subsection (1) of this section.
(3) A claim that is not made within the time prescribed by subsection (2) of this section shall be barred unless the Board otherwise
determines.
(4) No action shall lie against the Board, or any member, officer
or servant of the Board, or a publisher, in respect of the contents of
a notice bona fide published under this section.

CIaima to be
deal, with.

70. (1) Subject to this Part, the Board may allow and settle out of
the consolidated interest fund any proper claims for compensation
under this Part.
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(2) If any person suffers pecuniary loss in consequence of any
fiduciary default, and the Board disallows his claim in whole or in
part, he may take action in the Supreme Court against the Board by
originating summons (in which summons the defendant shall be
cited as the "Consolidated Interest Fund" and not as the Board)
to establish the validity of his claim.
(3) If the claimant satisfies the Supreme Court that he has a valid
unsatisfied claim against an agent in respect of a fiduciary default,
and he has taken all reasonable steps to obtain satisfaction of his
claim, the Supreme Court may declare the validity of the claim, and
order the Board to deal with it pursuant to this Part.
(4) No proceedings shall be brought under this section without
the consent of the Board after the expiration of three months from
the day on which a notice is served by the secretary, personally or by
post, upon the claimant notifying him of the disallowance, or partial
disallowance, of his claim, and informing him of the effect of this
subsection, or in the case of a claimant whose whereabouts is
unknown to the Board, or who has died and has no personal representative known to the Board, after the expiration of three months from
the day on which such a notice is published in the Gazette.
(5) In any proceedings under this section, evidence of, or relating
to, any admission or confession made by any person shall be
admissible in evidence to prove a fiduciary default notwithstanding
that the person by whom the admission or confession was made is
not a party to the proceedings.
(6) If in any proceedings under this section the court is satisfied,
on the balance of probabilities, that a fiduciary default has been
committed, it may declare the validity of a claim notwithstanding
that the fiduciary default constitutes a criminal offence, and that the
evidence would not be sufficient to establish the guilt of a person
charged with that offence.
(7) Any three Judges of the Supreme Court may make Rules of
Court as to the procedure in any proceedings under this section.
71. (1) The Board may, in considering any claim made pursuant
to this Part, by notice in writing served personally or by post upon
any person, require that person, within the time specified in the
notice, to deliver up any document in his possession or power
relevant to the determination of the claim.
(2) A person shall not fail duly to comply with a notice served
upon him pursuant to subsection (1) of this section.

~~.or

Penalty: Two hundred dollars.
72. (1) The amount of a claim made pursuant to this Part shall ~~UD' of
not exceed the actual pecuniary loss suffered by the claimant in
consequence of the fiduciary default less any amount that the
29
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claimant has received, or may reasonably be expected to receive,
otherwise than from the consolidated interest fund, in reduction of
that loss.
(2) If a valid claim made pursuant to this Part has not been satisfied
as provided by this Part at the expiration of twelve months from the
day on which it was lodged with the secretary, it shall then, to the
extent to which it has not been so satisfied, be increased by interest
at the rate of five per centum per annum from the expiration of that
period.
(3) Subject to this section, the amount that may be applied by the
Board towards satisfaction of all claims made in respect of the
fiduciary defaults oft or relating to, an agent committed prior to the
day fixed by notice under section 69 of this Act, shall not exceed
ten per centum, or such other proportion as may be prescribed, of
the balance of the consolidated interest fund, calculated to the
nearest amount of one thousand dollars, as disclosed in the accounts
of the consolidated interest fund, last audited before the proposed
application of moneys towards satisfaction of the claims.
(4) Where the amount available to satisfy claims made under this
Part does not permit the full satisfaction of the claims, the Board
shall, subject to subsection (5) of this section, apportion that amount
between the various claimants in such manner as it thinks just.
(5) Where the Board makes a payment pursuant to this section
for the purpose of discharging a claim under this section, the claim
in respect of which the payment is made shall be discharged notwithstanding that it may not have been satisfied in full by the
payment.
(6) The Board may, with the approval of the Minister, make
further subsequent payments to any person whose claim is not
satisfied in full; or may make a payment to a person whose claim is
barred, but any payment so ma-de does not revive or re-in state a
claim.
Reco'1017 by
board.

73. Where the Board has made any payment in compensation for
loss suffered by any person in consequence of a fiduciary default,
the Board is subrogated to the extent of the amount of the payment
to the rights of the person who has been so compensated against a
person who is liable at law or in equity for the fiduciary default.

:::t:ery by

74. Where the Board has made any payment in compensation for
loss suffered by any person in consequence of a fiduciary default,
the Board may recover, in any court of competent jurisdiction, the
amount of the payment, as a debt due to it, from the person who
would be liable at law or in equity, for the fiduciary default.
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75. (1) The moneys required for the purposes of this Part shall
be paid out of the consolidated interest fund.
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(2) Any moneys paid to, or recovered by the Board in pursuance
of any provision of this Part shall be paid into the consolidated
interest fund.
76. (1) The Board shall keep proper accounts of all moneys
received, disbursed, invested and otherwise dealt with under this Part.
(2) The Board shall cause the consolidated interest fund to be
audited at least once in every calendar year by the Auditor-General.

PART IX
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PART IX

INVESTIGATIONS, INQUIRIES AND APPEALS
77. In this Part"the Board" means(a) in respect of any matter affecting a licensed land
broker as such-the Land Brokers Licensing
Board;
or
(b) in respect of any other matter-the Land and Business
Agents Board.
78. (1) The Board may, upon the application of any person made
in the prescribed manner, or of its own motion, inquire into the
conduct of any person licensed or registered under this Act.
(2) If after conducting an inquiry under subsection (1) of this
section the Board is satisfied that proper cause exists for disciplinary
action, the Board may do one or more of the following(a) reprimand the person in relation to whom the inquiry was
held;
(b) impose a fine not exceeding one hundred dollars on that
person;
and
(c) cancel the licence or registration and, in addition, disqualify
the person who held the licence or registration either
temporarily or permanently, or until the fulfilment of a
condition imposed by the Board, or until the further
order of the Board from holding a licence or registration
under this Act.
(3) There shall be proper cause for disciplinary action in the case
of a licensed agent if(a) the licence was improperly obtained;

Inqulries.
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(b) the licensed agent, partner of, or registered manager or

registered salesman in the service of, the licensed agent,
or if the licensed agent is a corporation, any director,
officer or employee of the corporation(i) has been convicted, or guilty, whether before or
after the commencement of this Act, of any
offence against the repealed Land Agents Act,
the repealed Business Agents Act, or this Act,
or of any offence involving dishonesty;
or
(ii) has been guilty, whether before or after the commencement of this Act, of any dishonest or
fraudulent conduct, any neglect of duty, or any
discreditable conduct;
(c) the licensed agent is an undischarged bankrupt, or is bound
by any subsisting composition or deed or scheme of
arrangement with or for the benefit of his creditors or,
in the case of a corporation, has insufficient funds for the
payment of its creditors;
or
Cd) any other ground exists (whether like or unlike those
specifically referred to in this subsection) that the Board
deems sufficient.
(4) There shall be proper cause for disciplinary action in the case
of a registered manager who has been nominated as such in respect
of the business ofa licensed agent for the purposes of this Act if(a) the registration was improperly obtained;
(b) the registered manager or any registered salesman employed
in the business managed by the registered manager'(i) has been convicted, or guilty, whether before or
after the epmmencement of this Act, of any
offence against the repealed Land Agents Act,
the repealed Business Agents Act, or this Act,
or of any offence involving dishonesty;
or
(ii) has been guilty, whether before or after the
commencement of this Act, of any dishonest or
fraudulent conduct, any neglect of duty, or
any discreditable conduct;
(c) he is an undischarged bankrupt, is bound by any subsisting
composition, or deed or scheme of arrangement with or
for the benefit of his creditors;
or
(d) any other ground exists (whether like or unlike those
specifically referred to in this subsection) that the Board
deems sufficient.
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(5) There shall be proper cause for disciplinary action in the case
of a registered manager (other than a registered manager referred to
in subsection (4) of this section) or a registered salesman if(a) the registration was improperly obtained;
(b) he has been convicted, or guilty, whether before or after the
commencement of this Act, of any offence against the
repealed Land Agents Act, the repealed Business Agents
Act, or this Act, or of any offence involving dishonesty;
(c) he has been guilty whether before or after the commencement of this Act of any dishonest or fraudulent conduct,
any neglect of duty or any discreditable conduct;
or
(d) any other ground exists (whether like or. unlike those
specifically referred to in this subsection) that the Board
deems sufficient.

(6) There shall be proper cause for disciplinary action in the case
of a licensed land broker if(a) the licence was improperly obtained;
(b) the licensed land broker or a person in the employment
of the licensed land broker(i) has been convicted, or guilty, whether before or
after the commencement of this Act of any
offence against this Act, or the Real Property
Act, 1886-1972, or of any offence involving
dishonesty ;
or
(ii) has been guilty, whether before or after the
commencement of this Act, of any dishonest or
fraudulent conduct, or any neglect of duty, or
any discreditable conduct;
or
(c) any other ground exists (whether like or unlike those
specifically referred to in this subsection) that the Board
considers sufficient.
79. (1) The Board shall give to the person licensed or registered
under this Act who is affected by an inquiry under this Part, and to
any person upon whose application an inquiry is to be held, not less
than seven days' notice of the time and place at which it intends to
conduct the inquiry and shall afford any such person a reasonable
opportunity to call or give evidence, to examine or cross-examine
witnesses and to make submissions to the Board.
(2) If a person to whom notice has been given pursuant to subsection (1) of this section does not attend at the time and place
fixed by the notice, the Board may hold the inquiry in his absence.
(3) The procedure at an inquiry shall be determined by the Board.

~~::iD.
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so. (1) For the purposes of an inquiry under this Part, the Board
may(a) by summons signed on behalf of the Board by a member
of the Board, require the attendance before the Board of
any person whom the Board thinks fit to call before it;
(b) by summons signed on behalf of the Board by a member of
the Board, require the production of any books, papers
or documents;
(c) inspect any books, papers or documents produced before it,
and retain them for such reasonable period as it thinks
fit, and make copies of any of them or of any of their
contents;
(d) require any person to make an oath or affirmation that he
will truly answer all questions put to him by the Board
relevant to any matter being inquired into by the Board,
which oath or affirmation may be administered by any
member of the Board;
or
(e) require any person appearing before the Board (whether he
has been summoned to appear or not) to answer any
relevant questions put to him by any member of the
Board or by any other person appearing before the Board.
(2) Subject to subsection (3) of this section, if any person(a) who has been served with a summons to attend before the
Board neglects or fails to attend in obedience to the
summons;
(b) who has been served with a summons to produce any books,
papers or documents, neglects or fails to comply with
the summons;
(c) misbehaves himself before the Board, wilfully insults the
Board or any member thereof, or interrupts the
proceedings of the Board;
or
(d) refuses to be sworn or to affirm, or to answer any relevant
question, when required to do so by the Board,
he shall be guilty of an offence and liable to a penalty not exceeding
two hundred dollars.
(3) A person shall not be obliged to answer a question put to him
by the Board if the answer to that question would tend to incriminate
him or to produce any books, papers or documents if their contents
would tend to incriminate him.
(4) In the course of an inquiry, the Board may(a) receive in evidence any transcript of evidence in proceedings
before a court and draw any conclusions of fact therefrolll
that it considers proper;
or
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(b) adopt, as in its discretion it considers proper, any findings,

decision or judgment of a court that may be relevant
to the proceedings.
81. (1) The Board may, upon the determination of an inquiry
under this Part, make such orders as to costs as the Board thinks
just and reasonable.
(2) Where the Board makes an order for the payment of a fine or
costs against a person licensed or registered under this Act and the
fine or costs is or are not paid within the time fixed by the Board, the
Board may suspend the licence or registration of that person until the
fine or costs is or are paid, or for such period as the Board thinks fit.
(3) Where the Board has ordered the payment of a fine or costs,
the fine or costs shall be recoverable summarily.
82. (1) A right of appeal to the Supreme Court shall lie against
any decision or order of the Board made in the exercise or purported
exercise of any of its powers or functions under this Act.
(2) The appeal must be instituted within one month of the making
of the decision or order appealed against but the Supreme Court may,
if it is satisfied that it is just and reasonable in the circumstances to
do so, dispense with the requirement that the appeal should be so
instituted.
(3) The Supreme Court may, on the hearing of the appeal, do one
or more of the following, according to the nature of the case(a) affirm, vary or quash the decision or order appealed against,
or substitute, or make in addition, any decision or order
that should have been made in the first instance;
(b) remit the subject matter of the appeal to the Board for
further hearing or consideration or for re-hearing;
( c) make any further or other order as to costs or any other
matter that the case requires.
(4) The Judges of the Supreme Court may, subject to and in
accordance with the Supreme Court Act, 1935-1972, make Rules
of Court regulating the practice and procedure on such appeals
and any Rules of Court regulating the practice and procedure
upon appeals under the repealed Land Agents Act, shall mutatis
mutandis and until superseded by later rules apply to and in relation
to appeals under this section.
(5) The Board shall, if so required by any person affected by a
decision or order made by it, state in writing the reasons for its
decision or order.
(6) If the reasons of the Board are not given in writing at the
time of making a decision or order and the appellant then requested
the Board to state its reasons in writing, the time for instituting the
appeal shall run from the time when the appellant receives the written
statement of those reasons.
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83. (1) Where an order has been made by the Board and the
Board or the Supreme Court is satisfied that an appeal against
the order has been instituted, or is intended, it may suspend the
operation of the order until the determination of the appeal.
(2) Where the Board has suspended the operation of an order
under subsection (1) of this section the Board may terminate the
suspension, and where the Supreme Court has done so, the Supreme
Court may terminate the suspension.

InveatiptioDSo

84. (1) The Commissioner of Police shall at the request of the
secretary cause his officers to make any investigations and reports
relevant to any matter being investigated by the secretary or the
Board.
(2) The reports shall be forwarded to the secretary.

IJllpectlOD.

85. (1) A person authorized in writing by the Board may at any
time during ordinary business hours(a) inspect any books, accounts, documents or writings in the

custody or control of an agent or licensed land broker
or any officer or servant of an agent or licensed land
broker that relate to any trust moneys, trust account, or
interest bearing trust security, or that otherwise relate
to the conduct of the business of an agent or licensed
land broker;
and
(b) make notes, copies or extracts of or from any such book,

account, document or writing.
(2) A person who(a) wilfully delays or obstructs a person acting in the exercise
of a power conferred by subsection (1) of this section;

or
(b) being an agent or a licensed land broker, or an officer or

servant of the agent or licensed land broker, refuses,
without reasonable excuse, to produce any book, account,
document or writing, for the inspection of that person,
he shall be guilty of an offence and liable to a penalty not exceeding
two hundred dollars.
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PART X
CONTRACTS FOR THE SALE OF LAND OR
BUSINESSES
Contracts for the Sales of Subdivided Land

86. (1) In this Part, "subdivided land" means anyone or more
vacant allotments of land shown on a plan of subdivision or plan of
re-subdivision as defined in section 5 of the Planning and Development Act, 1966-1967, which plan has been(a) approved under the Town Planning Act, 1929-1963, or

approved or submitted for approval under the Planning
and Development Act, 1966-1967;
and
(b) deposited in the Lands Titles Registration Office, or the

General Registry Office at Adelaide,
or any part of such allotments, but does not include allotments
intended wholly or mainly for use for agricultural, pastoral, horticultural or viticultural purposes.
(2) Land shall be deemed to be vacant for the purposes of this
section if no house or building suitable for human occupation is
built thereon.

(3) A person who, in order to induce any other person (in this
subsection referred to as "the prospective purchaser") to purchase
subdivided land states(a) that he or any other person will buy at a profit to be received

by the prospective purchaser any other land or chattel
then owned by the prospective purchaser;
or
(b) that he or some other person will at some future time obtain

for the prospective purchaser a profit on the subdivided
land or any part thereof,
shall be guilty of an offence and liable to a penalty not exceeding one
thousand dollars or imprisonment for twelve months.
(4) A contract for the sale of any subdivided land or any interest
therein shall (except where the sale is by public auction) be voidable
at the option of the purchaser at any time within six months after
the making thereof unless the contract(a) is in writing;

and
(b) contains the following particulars-

(i) the name, address and description of the vendor;
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(ii) the name, address and description of the person

who is, at the time when the contract is made,
the owner of the land or interest;
(iii) the allotment number of the land and the name
(if any) of the subdivision, or other information
sufficient to enable the land to be readily
identified;
(iv) the name, address and description of some person
to whom all moneys falling due under the
contract may be paid towards satisfaction of
the contractual liability.
(5) A purchaser shall not be deemed to have elected to affirm
a contract that is voidable under subsection (3) of this section by
reason of any payments of moneys made by him pursuant to the
contract.
(6) Where a contract that is voidable under this section is avoided
by the purchaser, he may recover all moneys paid by him in pursuance
of the contract.
(7) It shall not be competent for any person to waive his rights
under this section.
Inducement to
buyaubdiVided land.

Cooling oft"
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87. (1) If a person is induced(a) to enter into a contract to purchase subdivided land;
or
(b) to affirm any such contract, being voidable by that person,
by any unreasonable or undue persuasion on the part of the vendor,
or any person acting or appearing to act on behalf of the vendor,
then, according to the nature of the case(c) the contract shall be deemed to have been induced by undue
influence and shall be voidable at the option of the person
induced to enter it; _
or
(d) the affirmation shall be void and of no effect.
(2) It shall not be competent for any person to waive his rights
under this section.

Provisions Applicable to Contracts Generally
88. (1) Subject to this section, a purchaser under a contract for
the sale ofland may, by instrument in writing signed by the purchaser
and served personally upon the vendor, or posted by registered or
certified mail addressed to him, within two clear business days after
the prescribed day give notice to the vendor of his intention not to
be bound by the contract and the contract shall be deemed to have
been rescinded at the time the notice is served or posted in accordance
with this subsection and the purchaser shall thereupon be entitled
to the return of any moneys paid by him under the contract.
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(2) For the purposes of subsection (1) of this section-

"the prescribed day" means(a) where the vendor or some person acting on behalf
of the vendor serves upon the purchaser personally,
or by registered or certified mail, before the date
of settlement, a notice in the prescribed form
setting forth the rights of the purchaser under
this section(i) the day on which the notice is so served;
(ii) the day on which the contract is executed
by the vendor;
or
(ill) the day on which the contract is executed
by the purchaser,
whichever last occurs;
or
(b) in any other case, the date of settlement.
(3) Where the vendor, a person acting on behalf of the vendor or a
stakeholder receives moneys, exceeding twenty-five dollars, from a
purchaser in respect of the sale (other than moneys payable by the
purchaser in consideration of an option to purchase the land granted
by the vendor) before the expiration of the period referred to in
subsection (1) of this section, the person so receiving the moneys
shall be guilty of an offence and liable to a penalty not exceeding
two hundred dollars.
(4) This section does not apply in respect of a contract for the
sale of any land(a) where the purchaser is(i) a body corporate;
(ii) an agent;
(ill) a registered manager;
(iv) a registered salesman;
(v) a licensed land broker;
or
(vi) a legal practitioner;
(b) where the purchaser has before executing the contract
sought and received independent advice from a legal
practitioner;
or
(c) where the sale is by auction.

(5) In this section"business day" means any day except a Saturday or a public
holiday within the meaning of the Holidays Act, 1910-1959.
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89. (1) A contract for the sale of any land or business that
provides for the payment of any part of the purchase price of the
land or business (except a deposit) before the date of settlement is
void.
(2) Any moneys paid under a contract that is void by reason of
subsection (1) of this section may be recovered by action in any
court of competent jurisdiction.
(3) In this section"deposit" means an amount paid by a purchaser in a lump sum,
or in not more than two instalments, towards the purchase
price of land or a business before the date of settlement.
(4) This section does not apply in respect of a contract made
before the commencement of this Act.
90. (1) Subject to subsection (2) of this section, before a document
that is intended to constitute a contract or part thereof for the sale
of any land or business is executed by the purchaser, the vendor shall
annex or cause to be annexed, to the document a statement signed
by or on behalf of the vendor containing(a) particulars of all mortgages, charges and prescribed
encumbrances affecting the land or business subject to
the sale;
(b) particulars of all mortgages, charges and prescribed encumbrances that are not to be discharged or satisfied on or
before the date of settlement;
and
(c) where the vendor obtained his title to the land or business
within the twelve months preceding the date of the
contract of sale, prescribed particulars of all transactions
involving transfer of the title to the land or business
oCcurring within that period including particulars of the
consideration for which the title was transferred in
pursuance of each of those transactions.
(2) Where any circumstances arise in which it is impracticable
for the vendor to comply with subsection (1) of this section, the
vendor shall serve the statement, or cause it to be served, personally
or by registered or certified mail upon the purchaser at least twentyfour hours before the contract is executed so as to become binding
on the purchaser.
(3) Where an agent acts on behalf of the vendor or purchaser
of any land or business, the agent or some person on behalf of the
agent shall, before presenting to the purchaser for execution by the
purchaser, any document that is intended to constitute a contract or
part thereof for the sale of the land or business, make prescribed
inquiries, and such other inquiries as may be reasonable in the
circumstances to obtain particulars of the mortgages, charges and
prescribed encumbrances to which the land or business is subject.
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(4) Where an agent acts on behalf of the vendor or purchaser

of any land or business the agent or some person on behalf of the
agent shall, before presenting to the purchaser any document that is
intended to constitute a contract or part thereof for the sale of any
land or business for execution by the purchaser, deliver to the
purchaser a statement signed by or on behalf of the agent setting
forth the particulars obtained upon the inquiries made pursuant
to subsection (3) of this section and certifying that the particulars
disclose all such mortgages, charges and prescribed encumbrances
affecting the land or business the subject of the proposed sale as
have been ascertained upon those inquiries.
(5) Where(a) the agent or some person on his behalf fails to comply with
subsection (3) or (4) of this section the agent shall be

guilty of an offence and liable to a penalty not exceeding
two hundred dollars;
(b) an agent or some other person knowingly gives a certificate
required by subsection (3) that is false in any material
particular the agent or that other person as the case
may be, shall be guilty of an offence and liable to a
penalty not exceeding two hundred dollars.
(6) Where a purchaser suffers loss by reason of the fact that the
provisions of this section have not been complied with, he may
apply to any court of competent jurisdiction for an order under this
section.
(7) The court may, upon the hearing of an application under
.
subsection (6) of this section(a) award such damages against any person in default under this
section as may, in the opinion of the court, be necessary
to compensate loss arising from his default;
or
(b) avoid the contract, and make such orders as the court thinks
necessary or desirable to restore the parties to the
contract to their respective positions before entering
into the contract.

(8) It shall be a defence to proceedings under subsection (7) of
this section that the failure to comply with this section arose notwithstanding that the person alleged to be in default exercised
reasonable diligence to ensure that the requirements of this section
were duly complied with.
(9) In this section"encumbrance" in relation to any land or business, includes(a) any easement, right of way, restrictive covenant,
writ, warrant, caveat, lien, notice, order, requirement, declaration, claim or demand;
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or
(b) any other factor (whether similar or dissimilar to
those mentioned in paragraph (a) of this
definition),
affecting, presently or prospectively, the title to, or the
possession or enjoyment of, the land or business but does
not include any interest in, or affecting, land that exists
by virtue of an instrument registrable under the Real
Property Act, 1886-1972.
(10) It shall not be competent for a person to waive his rights
under this section.
(11) The provisions of this section are in addition to, and do not
derogate from, the provisions of any other Act or law.
Sale of ama1l

balm-.

91. (1) A person who desires to sell a small business shall before
a contract or agreement for the sale of the business is signed, or a
deposit in connection with the sale is paid (whichever is the earlier),
give to the intending purchaser a statement in the prescribed form,
signed by that person and by any agent acting on his behalf, con·
taining prescribed particulars in relation to the business.
(2) If a statement is not given in accordance with subsection (1)
of this section, or if a statement so given is false or inaccurate in any
material particular, or omits any material particular, any contract
or agreement for the sale of the business shall be voidable at the
option of the purchaser for a period extending until the expiration
of one month after the purchaser obtains possession of the business.
(3) Where a contract that is voidable under this section is avoided,
any moneys paid under the contract shall be recoverable in any court
of competenfjurisdiction.

(4) This section shall not be construed as derogating from any
right or cause of action existing apart from this section.
(5) It shall not be competent for any person to waive compliance
with this section or any right or privilege arising from this section.
(6) In this section "small business" means any business that is,
or is to be, sold for a total consideration of less than thirty thousand
dollars or such other amount as may be prescribed.
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PART XI
MISCELLANEOUS PROVISIONS
92. (1) The secretary shall keep the following registers:(a) a register of licensed agents;
(b) a register of licensed land brokers;
(c) a register of registered salesmen;

and
(d) a register of registered managers.

(2) The secretary shall record in the registers any prescribed
particulars.
(3) The secretary shall cause to be removed from the registers the
name of every licensed agent, licensed land broker, registered
manager or registered salesman who dies or ceases for any reason to
hold a licence or registration under this Act.
(4) The secretary shall, upon receipt of the prescribed fee from a
person desiring to inspect the registers, make them available for the
inspection of that person.

93. (1) A list of the names and descriptions of all persons holding
licences on a date therein specified together with such of the
particulars appearing in the register as the secretary thinks fit, shall be
published in the Gazette in the month of May in each year.
(2) A list of the names and descriptions of all persons registered
as salesmen or managers on a date therein specified, together with
such of the particulars appearing in the registers as the secretary thinks
fit shall be published in the Gazette during the month of June in
each year.
(3) The secretary may cause supplementary lists to be published
in the Gazette.
(4) A certificate under the hand of the secretary that any person
is or is not, or was or was not licensed or registered on the date of,
or a date referred to, in the certificate, or as to any other matter
contained in a register, shall, in the absence of proof to the contrary,
be taken as proof of the matter so certified.
(5) A document purporting to be a certificate under subsection (4)
of this section and purporting to be signed by the secretary shall, in
the absence of proof to the contrary, be accepted as such in any
judicial proceedings.

~tCt.

.

452

Land and Business Agents Act, 1973

1973

No. 88

PART XI

(6) The secretary shall, upon receipt of a request in writing by
any person, and payment of the prescribed fee, issue a certificate
as to any of the contents of the register.
ProceedlDat by
or aaaiDlt
board.

94. (1) Legal proceedings may be taken by or against the Land
and Business Agents Board in that name, without specifying the
individual members of that Board.
(2) Legal proceedings may be taken by or against the Land
Brokers Licensing Board in that name, without specifying the
individual members of that Board.

Evidenc:e.

95. (1) In any legal proceedings an apparently genuine document
purporting to be a licence or certificate of registration under this
Act shall be accepted as evidence that the person named in the
licence or certificate was licensed or registered during the term of the
licence or registration.
(2) In any proceedings for an offence against this Act an allegation
in the complaint that a person named therein was or was not licensed
at a time mentioned therein shall, in the absence of proof to the
contrary, be taken as proved.
96. A person shall not be entitled to be simultaneously licensed
and registered as a salesman or a manager under this Act, or to be
simultaneously registered both as a salesman and a manager
under this Act.

Court may
c:ancel or

97. Where-

reprimand.

(a) a licensed agent, a licensed land broker, or a director or
manager of a body corporate that is a licensed agent;

or
(b) a registered salesman or registered manager,

is convicted of an offence involving dishonesty or of an offence
against this Act, the court before which he is convicted may of its
own motion and without further notice to any person make an
order for the cancellation of the licence or registration, or
reprimanding the convicted person.
PaIao

representatioa.

98. (1) A person who in connection with the disposal of any
land or business or any interest therein makes a false representation,
with knowledge of its falsity, for the purpose of inducing another
person to acquire the land or business, or the interest therein, shall
be guilty of an indictable offence and liable to a penalty not exceeding
one thousand dollars or imprisonment for twelve months.
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(2) In any proceedings for an offence against subsection (1) of
this section, if it is proved that the defendant made a false representation, he shall be deemed to have made the representation with
knowledge of its falsity unless he satisfies the court that he had
reasonable ground to believe and did believe it to be true.
99. (1) A corporation shall for the purposes of this Act be capable Liability .of
of incurring liability for an offence against this Act and for the ft!~n and
purpose of determining the liability of a corporation for an offence
the intention or knowledge of any officer or servant of the corporation
shall be imputed to the corporation.
(2) Where a corporation is guilty of an offence against this Act,
each director of, and other person in control of the affairs of, the
corporation shall also be guilty of that offence unless he proves that
he did not consent to, or have prior knowledge of, the commission
of the offence.
100. Where two or more agents carry on business in partnership
and an offence against this Act is committed by any member of the
partnership, each other member of the partnership shall also be
guilty of the offence unless he proves that he did not consent to, or
have prior knowledge of, the commission of the offence.

Liability of

101. (1) Proceedings in respect of offences against this Act (except
indictable offences) shall be disposed of summarily.

Proceedings.

partner.

"iI

(2) Proceedings in respect of an offence against this Act shall
not be commenced after the expiration of two years from the time
of the commission of the offence.
102. Where a person who is licensed or registered under this Act ~c:ellation
has been reprimanded within a period of five years three times :;r:J:~e~~
(whether under this Act or the repealed Land Agents Act) his
licence or registration shall by virtue of this section be cancelled.
103. Nothing in this Act shall
prejudice any civil remedy available
•
to any person apart from this Act.
104. No term or provision of any agreement, whether made before
or after the commencement of this Act, for the sale and purchase
of any land or business shall prevent any party thereto from claiming
or being awarded damages or any other relief in respect of misrepresentation in connection with the sale or purchase of the land or
business.
105. Any document to be delivered or any notice to be given to any
·
d or gIven
.
b y reglstere
.
d post.
person und er t his Act may b e d e1lvere
30

~

Civil remedies
unaffected.

~isrepresenta.
non.

Service of

documents and
notices.
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Financial
ProViaIOD.

106. The moneys required for the purposes of this Act shall
(except in so far as specific provision is made for the payment of
those moneys out of the consolidated interest fund) be paid out of
moneys provided by Parliament for those purposes.

Relulations.

107. The Governor may make all such regulations as are contemplated by this Act, or as he deems necessary or expedient for the
purposes of this Act, and without limiting the generality of the
foregoing, those regulations may(a) prescribe any form for the purposes of this Act;
(b) prescribe examinations and educational standards, qualifica-

tions and requirements for the purposes of this Act;
(c) prescribe, and provide for the payment of, fees by candidates

for examination;
(d) prescribe any other fee for the purposes of this Act;
(e) prescribe the manner in which any fact relevant to any

matter arising under this Act may be proved in any court;
(I) provide for applications for a licence or registration under
this Act to be advertised and provide for objections to
be made to such application, and prescribe the manner
in which, and the grounds upon which, such objections
maybe made;
(g) provide for the nomination of registered managers and the

manner in which they are to be nominated;
(h) prescribe the name 'and manner in which trust accounts

are to be kept and operated;
(i) require that the trust accounts of agents and land brokers

be audited annually, prescribe the class of persons by
whom the trust accounts are to be audited, regulate the
manner in which the audit is to be conducted, and
provide that reports of the audit are to be made to the
Board;
(j) require the production to the auditor of books, papers and

accounts;
(k) prescribe the persons, in addition to the Board, to whom

the reports of the auditor shall be sent for inspection,
information or record;
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(1) prescribe the scale of fees to be paid to auditors and the
manner of payment;
(m) prescribe all such matters and things as may be necessary

or expedient to ensure that all trust accounts are duly
kept and audited;
(n) prescribe various maximum rates of commission and other

charges that may be charged or made by licensed agents
for services of various kinds defined in the regulation;
(0) prescribe any matter or thing that may be necessary or

expedient in connection with charges, payments and
reimbursements made by or to an agent in connection
with his services as an agent;
(p) regulate the conduct of inquiries by the Board;

(q) prescribe a code of conduct to be observed and obeyed by

persons licensed or registered under this Act, and
provide that any breach, or non-observance, of the
code shall constitute conduct discreditable to any such
person;
and
(r) prescribe the penalties (recoverable summarily) not exceeding
two hundred dollars for breach of, or non-compliance
with, any regulation.

In; the name and on behalf of Her Majesty, I hereby assent
to this Bill.
M. L. OLIPHANT, Governor

