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3/V/ 

TALK TO NEWMA.N ASSOCIATION BY HON. DON DUNSTAN, Q.C., M.P., 
FRIDAY, 18TH OCTOBER, 1968. 

There is a continuing argument about what is the area 

of behaviour of citizens on which the law should operate to 

control their activities. As the argument rages usually around 

the criminal law, I propose to discuss the principles applying 

here initially, "but I also want to point to numbers of other areas 

of the law in which I think there is inadequate provision today 
\ 

to protect the members of our community from harm which may be 

done to them by others. The issue of the principles to be 

applied in formulating criminal law was raised in a statement in 

a report of what is generally known as the Wolfenden Committee, 

the report of the Committee of Homosexual Offences and Prostitu-

tion in Great Britain some years ago. The Committee made its 

own formulation of the function of the criminal law so far as it 

concerns the subject of this enquiry. - "'In this field its function 

as we see it is to preserve public order and decency, to protect 

the citizen from what is offensive or injurious and to provide 

special safeguards against exploitation and corruption of others, 

particularly those who are specially vulnerable because they are 

weak in body or mind, inexperienced, or in a state of special 

physical, official or economic dependence. It is not, in our 

view, the function of the law to intervene in the private lives 

of citizens, or to seek to enforce any particular pattern of 

behaviour, further than is necessary to carry out the purposes we 

have outlined." The Committee's view in this matter came under 

very heavy attack from Lord Justice Devlin in 1959. He said 
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of the statement of principle I have just quoted, in the 

Maccabaean Lecture in Jurisprudence to the British A cade ay: -

"The statements of principle *** .., are made 
in general terms and there seems to he no reason why, 
if they are valid, they should not be applied to the 
criminal lav in general* They separate very decisively 
crime from sin, the divine law from the secular, and the 
moral from the criminal. They do not signify any lack 
of support for the law, moral or criminal, and they do 
not represent an attitude that can he called either 
religious or irreligious* There are many schools of 
thought among those who may think that morals are not the 
law's business* There is first of all the agnostic 
or free-thinker* He does not of course disbelieve in 
morals, nor in sin if it be given the wider of the two 
meanings assigned to it in the Oxford English Dictionary 
where it is defined as "transgression against divine law 
or the principles of morality*1* He cannot accept the 
divine law; that does not mean that he might not view with 
suspicion any departure from moral principles that have for 
generations been accepted by the society in which he lives; 
but in the end he judges for himself* Then there is tb» 
deeply religious person who feels that the criminal law is 
sometimes Biore of a hindrance than a help in the sphere of 
morality, and that the reform of the sinner - at any rate 
when he injures only himself * should be a spiritual rather 
than a temporal work. Then there is the man who without 
any strong fueling eannot see why, where there is freedom in 
religious belief* there should not logically be freedom in 
morality as well* All these are powerfully allied against 
the equating of crime with sin*11 

He asked himself the following questions:«• 

1* "Has society the right to pass judgement at all on 
matters of morals? Ought there* in other words, to be a 
public morality, or are morals always a matter for private 
judgement? 

2* If society has the right to pass judgement, has it also 
the right to use the weapon of the law to enforce it? 

3* If so, ought it to use that weapom in all cases or 
only in some; and if only in some, on what principles should 
it distinguish? 

and part of his answer was as follows: 

"There must be toleration of the maximum Individual 
freedom that is consistent with the integrity of society* 
It cannot be said that this is a principle that runs all 
through the criminal law* Much of the criminal law that 
1b regulatory in character - the part of it that deals with 
malum prohibitum rather than malum in se - is based upon 
the opposite principle* that is, that the choice of the 
individual must give way t© the convenience of the many* 
But in all matters of conscience the principle I have stated 
is generally held to prevail* It is not confined to thought 
and speech; it extends to action, as is shown by the 
recognition of the right to conscientious objection in 
war-tiao; this example shows also that conscience will be 
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respected even in times of national danger* . The principle 
appears to me to he peculiarly appropriate to all questions 
of morals* Nothing should he punished by the law that 
does not lie beyond the limits of tolerance. It is not 
nea&ly enough to say that a majority dislike a practice; 
there must be a real feeling of reprobation* Those who 
are dissatisfied with the present law on homosexuality 
often eay that the opponents of reform are swayed simply 
by disgust. If that were so it wculd be wrong, but I do 
not think one can Ignore disgust if it is deeply felt and 
not manufactured* Its presence is a good indication 
jfcbat the bounds of toleration are being reached. Not 
everything is to be tolerated* No society can do without 
intolerance, indignation, and disgust; they are the forces 
behind the moral law, and indeed it can be argued that if 
they or something like them are not present, the feelings 
of society cannot be weighty enough to deprive the individual 
of freedom of choice* \ 

"This then is how I believe my, third interrogatory 
should be answered - not by the formulation of hard and 
fast rules, but by a judgement in each case taking Into 
account the sort of factors I have been mentioning* The 
line that divides the criminal law from the moral is not 
determinable by the applicatican of any clear-cut principle* 
It is like a line that divides land and sea, a coastline of 
irregularities and indentations. There are gaps and 
promontories, such as adultery and fornication, which the 
law has for centuries left substantially untouched* 
Adultery of the sort that breaks up marriage seems to me to 
be just as harmful to the social fabric as homosexuality 
or bigamy* The only ground for putting it outside the 
criminal law is that a law which made it a crime would 
be too difficult to enforce; it is too generally regarded 
as a human weakness not suitably punished by imprisonment. 
All that the law can do with fornication is to act against 
its worst manifestations; there is a general abhorrence 
of the commercialization of vice, and that sentiment gives 
strength to the law against brothels and immoral earnings. 
There is no logic to be found in this. The boundary between 
the criminal law and the moral law is fixed by balancing in 
the case of each particular crime the pros and cons of legal 
enforcement in accordance with the sort of considerations I 
have been outlining* The fact that adultery, fornication, 
and lesbianism are untouched by the criminal law does not 
prove that homosexuality ought not to be touched. The 
error of jurisprudence in the Wolfenden Report is caused by 
the search for some single principle to explain the division 
between crime and sin* The Report finds it In the principle 
that the criminal law exists for the protection of individuals; 
on this principle fornication in private between consenting 
adults is outside the law and thus it becomes logically 
indefensible to bring homosexuality between consenting adults 
in private within It* But the true principle is that the 
law exists for the protection of society*\ It does not 
discharge its function by protecting the individual from 
injury, annoyance9 corruption, and exploitation; the law 
must protect also the institutions and the community of 
ideas, political and moral, without which people cannot live 
together* Society cannot ignore the morality of the 
individual any more than it can his loyalty; it flourishes 
on both and without either it dies." 
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In aaying this, Lord Justice Devlin rose against the 
general tendency of lav reforms to continue the attitude to 
the lav formulated by the utilitarians which informs much 
of the thought of today about the rights of individuals in 
Society* Even conservatives vho would hove viewed Hill and 
Benthan vlth horror* drew in the past a distinction betveen ths 
area of the lav and vhat was right and just* Burke said in 
a famous passage "it is not vhat a lawyer tells me that I may 
do* but vhat justice* reason and humanity tell me that I 
ought to do." The argument for those vho would justify 
some of the inconsistent provisions of our law today invading 
private behaviour of Individuals is the view expressed by 
Lord Justice Devlin that the community has a right to extend 
the inhibitions of the majority to eontrol the private 
behaviour of the minority* Let me say at the outset that 
X entirely disagree with the views expressed by Lord Justice 
Devlin which X have quoted and Z do agree vlth Monsieur Tredeau 
that the police have no plaee in the bedrooms of the nation 
other than* of course* when they are there in a private capa-
city* I do not* however* entirely agree with the formula-
tion put forward by the Wolfenden Committee vhloh* as I have 
said* derives from Bentham and Mill* as X think that quite 
rightly Lord Justice Devlin criticised one part of the 
formulation and that is the passage vhlch includes safeguards 
against corruption of others* Corruption is generally taken 
to be (and was in the Wolfenden Report) corruption of the youth 
of the community and X should have thought any liberal 
community since Socrates vould be very aware of condemning 
people for the corruption of youth* for my view Is that eaeh 
person in the community has the right to make up his mind vhat 
is moral and vhat is not in his private behaviour so long as 
that behaviour is not adversely affecting others* It must 
not be taken to suppose that I support the sexual offences of 
Paedophillac - X don't* but X think the word exploitation 
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and not corruption is the word that applies here* Under a 
certain age, usually taken to be about 16, most people in 
the community are not capable of sufficient discretion or 
judgement to be able to handle effectively the emotional 
problems arising from sexual involvement with older people, 
and therefore their lack^of discretion or .judgement should not 
be ̂exploited by their seniors and they are entitled by t,M— 
community to protection* Our community is far too much 
given to saying that some people in the community are corrup-
ting others• Nowhere is this more the case than in the 
things that are said about censorship of publications* X 
can remember at the time that it was proposed that a general 
Censorship law be introduced to Australia - that is that all 
States would agree to co-operate in setting up a body of people 
who would be able to say whether it was proper to avoid 
corruption in the community to ban a particular work of 
literature or art or indeed any publication, and if the 
committee said it was proper to ban a book then the sere 
publication of it would in itself constitute an offence* 
This was a proposition which X fought very bitterly and, I am 
glad to say, successfully, and X remember being asked by ths 
Chief Secretary of New South Wales who has figured recently in 
the action of banning a play which commented adversely on 
deba ged sex and violence - and it did so quite explicitly -
he asked me whether X would ban certain work and X said that 
"I should not think so* X hadn't read it* but X gathered that 

had 
he had* and/it corrupted him?" 

There are far too many people in this community who 7 
think themselves strong-willed enough to with-stand corruption |) 
but who need to protect their weaker brethren in the community I 
from the sins which might arise because they read something \ 
Wlch deals in detail with sex or violence, and X quoted to the V 
Minister these passages from a olasslo text which X think are 
as valid today as they were when written* even * though one 
might from a knowledge of the history of the particular Dunstan Collection, Special Collections, Flinders University Library.
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period in which they were written to a certain extent ques-
tion the motives of the author 
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I believe then that the function of the law la to 
protect citizens from what Is Immediately offensive to them 
or injurious to them, and to provide sufficient safeguards 
against exploitation, of others particularly those who are 
vulnerable because young, weak in body or mind, inexperienced 
or in a state of special physical* official or economic 
dependence* 

Lord Justice Devlin says "If that is the fundamental 
principle as I believe it is, what is the decision to be taken 
by the criminal law about severe assaults or even murder with 
the consent of the assaulted or murdered?" Euthanasia, 
suicide, attempted suicide and suicide pacts, Incest between 
brother and sister - all of which he says are acts which can 
be done in private without offence to others and need not 
involve the exploitation of others* I believe that it is the 
duty of the law to endeavour to maintain the sanctity of human 
life and therefore that those who would take their own lives 
or obtain others to take those lives, should be protected from 
their own actions in the same way ae we protect the mentally 
illgjnt* I do not believe that the law should involve itself 
in preventing the milder forms of sadism or SSSSmjSf - (cSi^^L) 
little do they appeal to mefjbut that the law should prevent 
the infliction either by oneself or by some other person of 
severe bodily injury* This then covers the killing of 
another at his am request* suicide or attempted suicide, or 

v suicide pacts* although I do not believe that the way in which 
we deal with attempted suicides today in bringing them before 
the Court is a satisfactory or a human way of protecting the 
Individual citizen concerned* 

The question of abortion* of course* raises the question 
| of sanctity of human life, but I do believe that there is a 
case for abortion law reform* and that at an early stage 
after conception* abortion could be countenanced without gain-
saying that principle* I appreciate that this is always a 
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matter for considerable argument and that it was entirely the 
same principle on which arguments developed concerning 
conception* I shan't get into that particular serbonian 
bog this evening as, of course, the law says nothing about 
contraception in this country* 

But what then of incest, of offences of gross indecency 
between consenting adult males, and the crime of Buggary 
which is not restricted, of course* to crimes between males 
but also between male and female* If a man commits 
Buggary with his wife* and I can say from my experience 
as Counsel in divorce cases that this is by no means rare, 
he commits what is in the eyes of the law just as serious • 
crime as in the case of some kind of sexual activity between 
males, I do not believe that the law should prohibit 
activity of this kind between private persons and in private 
at all, but I do not think that it is an area in which the 
law should have anything to say. Then you will say how 
is the morality of the community to be maintained? JPhe 
community must have general moral standards to which the 
majority of citizens subscribe, but I do not think that 
rthe general run of citizens - the majority - have the right 
to impose that moral view on the minority of individuals in 
the community who do not agree with it. I believe that the 
majority only has the right to impose sanctions on the basis 
that I have stated. In saying what I have, of course, I 
am expressing a personal point of view and am not making 
these statements as Leader of the Labor Party in 3outh 
Australia, as our Party has not considered these matters and 
has no policy on them, but I do agree with the point of view 

1 ... i . . . . 

put by the present Lord Chancellor in "Law Reform Now", a 
book which he edited in 19&4 and prepared by members of the 
Haldane Society :*> 
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"It is curious that lesbianism or homosexuality 
betueen women is no offence* while sexual relatione 
between men or between men and animals can be punished 
ulth imprisonment for life (oajiimim sentence)* Thls, 
lawaymears to be based entirely on prejudice and 
andTnd estimate is made or any actual innury to t.ha 
community whlcinra.v have been caused by the offence* If 
-tho crime icnsnalysed it cuot be seen that* apart from 
elcrentF *** ̂ wiait.y to children or animals or of nuisance 
if it is committed In a public place or placc or puanc 

^resort, little or no direct injury t.o tuo eommnity in 
entsiledTr Thcra m y by aonuToss in tho procreation 
ooT~dhildren but this does not justify treating the act as 
criminal, and it is submitted that the law should no 
lomger concern Itself with this relationship ao such* 

The reaction of some judges to this crime (there are, 
today, noteworthy exceptions) illustrates in a most 
remarkable degree the average lawyer's ignorance of 
current psychological knowledge* 13any lawyers appear 
almost to take a pride in their Ignorance of psychology, 
and the long and savage prison sentences for this offence, 
and remarks made by the Bench, often reveal considerable 
unconscious satisfaction in the punishment inflicted* 

The act, as ue have said, should not as such be 
punishable* but so far as it comes under the cognisance 
of society there should be facilities for the treatment 
of homosexuals who desire it* We understand, however, 
that not all homosexuality can be aatisfactorlly treated* 
To send someone to prison for the performance of this act 
is to punish hin not for harming the coonunlty but for an 
act which is abnormal and which, in some cases, is 
probably uncontrollable* The modorate recommendations 
of the YJolfenden Committee, rem ovine private homosexual 
acts between adult males from the area of tho criminal law 
(as in the case of females) should be put into effect 
without further delay* The delay hitherto has been 
inexplicable*" 

If these are to be our principles then in the 
criminal law, what of the civil law? Again I believe that 
the principles here are that the citizens have to be protected 
from exploitation by others and sufficient safeguards must exist 
against exploitation particularly of those who are specially 
vulnerable* Given modern techniques of marketing, selling 
and high pressure salesmanship, the majority of people in the 
coiaciunity are In some degree or other vulnerable to frauds and 
cheats, and while the law has sought to give them protection in 
many cases the protection afforded by the law was quite ineffect-
ive and illusory* There lo a general tendency today to change 
the basis of the regulation of commercial and sales practice 
from the old principle of caveat emptor to protection for tho 
purchaser or consumer* I believe that the Sole of Goods 
lacHaiELtifim should demand of the vendor adeauate miarantees as to Dunstan Collection, Special Collections, Flinders University Library.
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standard of his goods* or services* I believe that it should 
be possible for Courts to investigate transactions and to over-
rule provisions of contracts which allow the vendor to waive all 
conditions, warranties op representations that have been or cay 
be made to obtain the sale, and what is more to see whether any 
contract was made in such circumstances as to put the purchaser 
at a grave disadvantage through his defective understanding or 
lack of appreciation of what It was he was contracting for. 

Today, many citisens in our community put their names 
to documents and then find that they are bound to rany things 
which place grave burdens on them which they did not appreciate 
at the time they signed the document* Z believe that the whole 
of our Credit Sales legislation ought to alter, so that there is 
real protection for purchasers in the case of misfortune or 
temporary disability* At the moment, when their goods are 
repossessed because they have been unable to keep up payments 
for a short period* they are notified that they may go round and 
protect themselves from further action on the debt owing on their 
goods by getting somebody to offer a better price for the goods 
than is specified in the notice given them by the person repossess-
ing* What hire purchaser already in monetary difficulty about 
keeping up hire purchase payments is in a position to take time 
off from work and go without the goods and seek an alternative 
buyer? The provision, of course, is never available, all because 
it cannot be* 

The buyer in the hire purchase agreement then has to 
face the fact that the goods are sold often to somebody associated 
with the vendor or a hire purchase company at far less than their 
market value and the fcuyer then has a considerable debt stlU 
to pay for nothing* I believe that it is necessary for us to 
protect people for land transactions in South Australia where at 
the momsnt* people making the greatest investment of their lives 
can be led into an extremely difficult situation with heavy burdens 
on them beeause they have no Independent advice as to the trans-
action they are undertaking* In South Australia alone of the 
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Australian States* it is not necessary for a purchaser to have 
independent advice except from a land broker who is often an 
employee of the land agent who has induced him to enter the 
contract* if not the agent himself. To bring a case in these 
circumstances against the land broker for negligenoe in his 
professional duty* has* I think only once been done in South 
Australia successfully* and it is extremely difficult to maintain. 
People may be led into transactions which take away their life's 
savings because they don't know what they are doing* and they 
believe that as they are dealing with licensed land agents* they 
are naturally fully protected* 

These then are the areas in which the law must operate 
in the protection of citizens from exploitation of others, either 
exploitation of their person or exploitation of their property, 

t But the law* while avid to safeguard citizens from exploitation 
ought also to be avid to safeguard citizens from an intrusion 
upon their privacy and their privacy concerns not only matters 

\ 
which X believe the law deals with improperly at the moment* but 
also their mere private behaviour, their right to express their 
opinions in private, and there are two things here to which we 
ought to pay attention* 

The Common Law did seek to protect a man's privacy 
in his home* The old adage - "An Englishman's home is his 
castle" of course derived from those people who lived in castles 
and who liked privacy, but It was conveniently enshrined in our 
law as a general principle that a man* s home was not to be 

^ subject to arbitrary intrusion. We have departed from this 
principle* to a certain extent* in allowing in South Australia 
the granting of general rather than particular search warrants 
of personal privacy, but the whole principle will break down 
with the development of sophisticated modern devices for heading* 
seeing and recording what takes place in the privacy of a citizen* e 
home because the original law protecting a citizen's privacy 
was the law of trespass* but with the new devices* of course, no 
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/ trespass need occur for privacy to "be invaded* Today "by means 
of laser "beams, it is possible to hear from some distance away 
anything that is taking place in a private room. Now, no 
business boardroom, no political Party meeting room, no universi' 
discussion, no private home* no bedroom even, Is safe from this 

^intrusion as the law stands, and if one*s privacy is Intruded on 
by these devices* the law gives no remedy. I believe that 
South Australian law should prohibit possession or use of devices 
of this kind with the sole exception that where it can be ehown to 
a 8upreme Court Judge that it is likely that the use of a device 
N 

of this kind might reveal evidence essential for the detection of 
a serious crime* then a warrant could be granted for its uss b; 
the Police* out I believe that under no other circumstances shoulc 

1 
this be done. Secondly* our law gives no protection against 
unreasonable harrassment of individuale. It is true that 

I 

-o££eneriTre~material can be sent through the post* and it is possible 
to harrass an individual by a whole series of acts. These can 
particularly take place between neighbours where a whole series 
of acts can form a pattern of behaviour which drives a neighbour 
to complete distraction* intruding as it does, constantly and 
unreasonably upon him without any breach of the law being 
occasioned* It is possible to follow another about constantly 
and this io done quite often to severe harrassment to individuals* 
but again there is no remedy in law. A whole series of acts of 
harrassment can take place to a person, but unless there is a 
threat no police complaint can be taken before the court to avoid 
the harrassment* This is an area of injury to individuals which 
is quite real in our community but which the law has done nothing 
to prevent* 

What I have said then I think should lead to a very 
considerable area for law reform in South Australia. I do not 
suggest that this is an exhaustive list of law reforms that need 
to be made* There are many many more* But I think that those 
I have mentioned will illustrate the general principle that I 
believe is the relationship between law and society* Law is 
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there for the protection of citizens from one another or from 
themselves when they are not capable of maintaining their own 
lives or living as able-bodied menJbers of the community. It 
is not, however, there as an instrument for Mother Grundy. 
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of the statement of principle I have just quoted, in the 

Maccabaean Lecture in Jurisprudence to the British Academy:-

"The statements of principle are made 
in general terms and there seems to be no reason why, 
if they are valid, they should not be applied to the 
criminal law in general. They separate very decisively 
crime from sin, the divine law from the secular, and the 
moral from the criminal. They do not signify any lack 
of support for the law, moral or criminal, and they do 
not represent an attitude that can be called either 
religious or irreligious. There are many schools of 
thought among those who may think that morals are not the 
law's business. There is first of all the agnostic 
or free-thinker. He does not of course disbelieve in 
morals, nor in sin if it be given the wider of the two 
meanings assigned to it in the Oxford English Dictionary 
where it is defined as "transgression against divine law 
or the principles of morality". He cannot accept the 
divine law; that does not mean that he might not view with 
suspicion any departure from moral principles that have for 
generations been accepted by the society in which he lives; 
but in the end he judges for himself. Then there is the 
deeply religious person who feels that the criminal law is 
sometimes more of a hindrance than a help in the sphere of 
morality, and that the reform of the sinner - at any rate 
when he injures only himself - should be a spiritual rather 
than a temporal work. Then there is the man who without 
any strong feeling cannot see why, where there is freedom in 
religious belief, there should not logically be freedom in 
morality as well. All these are powerfully allied against 
the equating of crime with sin." 

He asked himself the following questions:-

Has society the right to pass judgement at all on matters of morals? Ought there, in other words, to be a public morality, or are morals always a matter for private judgement? 

If society has the right to pass judgement, has it also 
the right to use the weapon of the law to enforce it? 

If so, ought it to use that weapon in all cases or 
^ "\soin<rJ and if only in some, on what principles should it distinguish? 

and part of his answer was as follows:-

"There must be toleration of the maximum individual 
freedom that is consistent with the integrity of society 
It cannot be said that this is a principle that runs all 
through the criminal law. Much of the criminal law that 
is regulatory in character - the part of it that deals with 
malum prohibitum rather than malum in se - is based upon 
the opposite principle, that is, that the choice of the 
individual must give way to the convenience of the many. 
But m all matters of conscience the principle I have stated 
is generally held to prevail. It is not confined to thought 
and speech; it extends to action, as is shown by the 
recognition of the right to conscientious objection in 
war-time; this example shows also that conscience will be 
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respected even in times of national danger. The principle 
appears to me to "be peculiarly appropriate to all questions 
of morals. Nothing should "be punished "by the law that 
does not lie beyond the limits of tolerance. It is not 
nearly enough to say that a. majority dislike a practice; 
there must "be a real feeling of reprobation. Those who 
are dissatisfied with the present law on homosexuality 
often say that the opponents of reform are swayed simply 
"by disgust. If that were so it would "be wrong, "but I do 
not think one can ignore disgust if it is deeply felt and 
not manufactured. Its presence is a good indication 
jjhat the "bounds of toleration are "being reached. Not 
everything is to be tolerated. No society can do without 
intolerance, indignation, and disgust; they are the forces 
"behind the moral law, and indeed it can be argued that if 
they or something like them are not present, the feelings 
of society cannot be weighty enough to deprive the individual 
of freedom of choice. 

"This then is how I believe my third interrogatory 
should be answered - not by the formulation of hard and 
fast rules, but by a judgement in each case taking into 
account the sort of factors I have been mentioning. The 
line that divides the criminal law from the moral is not 
determinable by the application of any clear-cut principle. 
It is like a line that divides land and sea, a coastline of 
irregularities and indentations. There are gaps and 
promontories, such as adultery and fornication, which the 
law has for centuries left substantially untouched. 
Adultery of the sort that breaks up marriage seems to me to 
be just as harmful to the social fabric as homosexuality 
or bigamy. The only ground for putting it outside the 
criminal law is that a law which made it a crime would 
be too difficult to enforce; it is too generally regarded 
as a human weakness not suitably punished by imprisonment. 
All that the law can do with fornication is to act against 
its worst manifestations; there is a general abhorrence 
of the commercialization of vice, and that sentiment gives 
strength to the law against brothels and immoral earnings. 
There is no logic to be found in this. The boundary between 
the criminal law and the moral law is fixed by balancing in 
the case of each particular crime the pros and cons of legal 
enforcement in accordance with the sort of considerations I 
have been outlining. The fact that adultery, fornication, 
and lesbianism are untouched by the criminal law does not 
prove that homosexuality ought not to be touched. The 
error of jurisprudence in the Wolfenden Report is caused by 
the search for some single principle to explain the division 
between crime and sin. The Report finds it in the principle 
that the criminal law exists for the protection of individuals 
on this principle fornication in private between consenting 
adults is outside the law and thus it becomes logically 
indefensible to bring homosexuality between consenting adults 
in private within it. But the true principle is that the 
law exists for the protection of society. It does not 
discharge its function by protecting the individual from 
injury, annoyance, corruption, and exploitation; the law 
must protect also the institutions and the community of 
ideas, political and moral, without which people cannot live 
together. Society cannot ignore the morality of the 
individual any more than it can his loyalty; it flourishes 
on both and without either it dies." 
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In saying this, Lord Justice Devlin rose against the 
general tendency of law reforms to continue the attitude to 
the law formulated "by the utilitarians which informs much 
of the thought of today about the rights of individuals in 
society. Even conservatives who would have viewed Mill and 
Bentham with horror, drew in the past a distinction between the 
area of the law and what was right and just. Burke said in 
a famous passage "it is not what a lawyer tells me that I may 
do, but what justice, reason and humanity tell me that I 
ought to do." The argument for those who would justify 
some of the inconsistent provisions of our law today invading 
private behaviour of individuals is the view expressed by 
Lord Justice Devlin that the community has a right to extend 
the inhibitions of the majority to control the private 
behaviour of the minority. Let me say at the outset that 
I entirely disagree with the views expressed by Lord Justice 
Devlin which I have quoted and I do agree with Monsieur Tredeau 
that the police have no place in the bedrooms of the nation 
other than, of course, when they are there in a private capa-
city. I do not, however, entirely agree with the formula-
tion put forward by the Wolfenden Committee which, as I have 
said, derives from Bentham and Mill, as I think that quite 
rightly Lord Justice Devlin criticised one part of the 
formulation and that is the passage which includes safeguards 
against corruption of others. Corruption is generally taken 
to be (and was in the Wolfenden Report) corruption of the youth-
of the community and I should have thought any liberal 
community since Socrates would be very aware of condemning 
people for the corruption of youth, for my view is that each 
person in the community has the right to make up his mind what 
is moral and what is not in his private behaviour so long as 
that behaviour is not adversely affecting others. It must 
not be taken to suppose that I support the sexual offences of 
Paedophiliac - I don't, but I think the word, exploitation 
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and not corruption is the word that applies here. Under a 
certain age, usually taken to be about 18, most people in 
the community are not capable of sufficient discretion or 
judgement to be able to handle effectively the emotional 
problems arising from sexual involvement with older people, 
and therefore their lack of discretion or judgement should not 
be exploited by their seniors and they are entitled by the 
community to protection. Our community is far too much 
given to saying that some people in the community are corrup-
ting others. Nowhere is this more the case than in the 
things that are said about censorship of publications. I 
can remember at the time that it was proposed that a general 
Censorship law be introduced to Australia - that is that all 
States would agree to co-operate in setting up a body of people 
who would be able to say whether it was proper to avoid 
corruption in the community to ban a particular work of 
literature or art or indeed any publication, and if the 
committee said it was proper to ban a book then the mere 
publication of it would in itself constitute an offence. 
This was a proposition which I fought very bitterly and, I am 
glad to say, successfully, and I remember being asked by the 
Chief Secretary of New South Wales who has figured recently in 
the action of banning a play which commented adversely on 
debased -, sex and violence - and it did so quite explicitly -
he asked me whether I would ban certain work and I said that 
"I should not think so, I hadn't read it, but I gathered that had 
he had, and/it corrupted him?" 

There are far too many people in this community who 
think themselves strong-willed enough to with-stand corruption 
but who need to protect their weaker brethren in the community 
from the sins which might arise because they read something 
utach deals in detail with sex or violence, and I quoted to the 
Minister these passages from a classic text which I think are 
as valid today as they were when written, even 'though one 
might from a knowledge of the history of the particular 
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period in which they were written to a certain extent ques-
tion the motives of the author :-
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I believe then that the function of the law is to 
protect citizens from what is immediately offensive to them 
or injurious to them, and to provide sufficient safeguards 
against exploitation of others particularly those who are 
vulnerable because young, weak in body or mind, inexperienced 
or in a state of special physical, official or economic 
dependence. 

Lord Justice Devlin says "If that is the fundamental 
principle as I believe it is, what is the decision to be taken 
by the criminal law about severe assaults or even murder with 
the consent of the assaulted or murdered?" Euthanasia, 
suicide, attempted suicide and suicide pacts, incest between 
brother and sister - all of which he says are acts which can 
be done in private without offence to others and need not 
involve the exploitation of others. I believe that it is the 
duty of the law to endeavour to maintain the sanctity of human 
life and therefore that those who would take their own lives 
or obtain others to take those lives, should be protected from 
their own actions in the same way as we protect the mentally 
ill, but I do not believe that the law should involve itself 
in preventing the milder forms of sadism or masocblLŝ : -
little do they appeal to me, but that the law should prevent 
the infliction either by oneself or by some other person of 
severe bodily injury. This then covers the killing of 
another at hisawi request, suicide or attempted suicide, or 
suicide pacts, although I do not believe that the way in which 
we deal with attempted suicides today in bringing them before 
the Court is a satisfactory or a human way of protecting the 
individual citizen concerned. 

The question of abortion, of course, raises the question 
of sanctity of human life, but I do believe that there is a 
case for abortion law reform, and that at an early stage 
after conception, abortion could be countenanced without gain-
saying that principle. I appreciate that this is always a 
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matter for considerable argument and that it was entirely the 
same principle on which arguments developed concerning 
conception. I shan't get into that particular serbonian 
bog this evening as, of course, the law says nothing about 
contraception in this country. 

But what then of incest, of offences of gross indecency 
between consenting adult males, and the crime of Buggary 
which is not restricted, of course, to crimes between males 
but also between male and female. If a man commits 
Buggary with his wife, and I can say from my experience 
as -Counsel in divorce cases that this is by no means rare, 
he commits what is in the eyes of the law just as serious a 
crime as in the case of some kind of sexual activity between 
males. I do not believe that the law should prohibit 
activity of this kind between private persons and in private 
at all, but I do not think that it is an area in which the 
law should have anything to say. Then you will say how 
is the morality of the community to be maintained? The 
community must have general moral standards to which the 
majority of citizens subscribe, but I do not think that 
the general run of citizens - the majority - have the right 
to impose that moral view on the minority of individuals in 
the community who do not agree with it. I believe that the 
majority only has the right to impose sanctions on the basis 
that I have stated. In saying what I have, of course, I 
am expressing a personal point of view and am not making 
these statements as Leader of the Labor Party in South 
Australia, as our Party has not considered these matters and 
has no policy on them, but I do agree with the point of view 
put by the present Lord Chancellor in "Law Reform Now", a 
book which he edited in 196U and prepared by members of the 
Haldane Society 
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"It is curious that lesbianism or homosexuality 
between women is no offence, while sexual relations 
between men or between men and animals can be punished 
with imprisonment for life (maximum sentence). This 
law appears to be based entirely on prejudice and bigotry 
and no estimate is made of any actual injury to the 
community which may have been caused by the offence. If 
the crime is analysed it must be seen that, apart from 
elements of cruelty to children or animals or of nuisance 
if it is committed in a public place or place of public 
resort, little or no direct injury to the community is 
entailed. There may be some loss in the procreation 
of children but this does not justify treating the act as 
criminal, and it is submitted that the law should no 
longer concern itself with this relationship as such. 

The reaction of some judges to this crime (there are, 
today, noteworthy exceptions) illustrates in a most 
remarkable degree the average lawyer's ignorance of 
current psychological knowledge. Many lawyers appear 
almost to take a pride in their ignorance of psychology, 
and the long and savage prison sentences for this offence, 
and remarks made by the Bench, often reveal considerable 
unconscious satisfaction in the punishment inflicted. 

The act, as w<i have said, should not as such be 
punishable, but so far as it comes under the cognisance 
of society there should be facilities for the treatment 
of homosexuals who desire it. We understand, however, 
that not all homosexuality can be satisfactorily treated. 
To send someone to prison for the performance of this act 
is to punish him not for harming the community but for an 
act which is abnormal and which, in some cases, is 
probably uncontrollable. The moderate recommendations 
of the Wolfenden Committee, removing private homosexual 
acts between adult males from the area of the criminal law 
(as in the case of* females) should be put into effect 
without further delay. The delay hitherto has been 
inexplicable." 

If these are to be our principles then in the 
criminal law, what of the civil law? Again I believe that 
the principles here are that the citizens have to be protected 
from exploitati on by others and sufficient safeguards must exist 
against exploitation particularly of those who are specially 
vulnerable. Given modern techniques of marketing, selling 
and high pressure salesmanship, the majority of people in the 
community are in some degree or other vulnerable to frauds and 
cheats, and while the law has s&ught to give them protection in 
many cases the protection afforded by the law was quite ineffect-
ive and illusory. There is a general tendency today to change 
the basis of the regulation of commercial and sales practice 
from the old principle of caveat emptor to protection for the 
purchaser or consumer. I believe that the Sale of G;oods 
legislation should demand of the vendor adequate guarantees as to Dunstan Collection, Special Collections, Flinders University Library.
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standard of his goods, or services. I believe that it should 
be possible for Courts to investigate transactions and to over-
rule provisions of contracts which allow the vendor to waive all 
conditions, warranties or representations that have been or may 
be made to obtain the sale, and what is more to see whether any 
contract was made in such circumstances as to put the purchaser 
at a grave disadvantage through his defective understanding or 
lack of appreciation of what it was he was contracting for. 

Today, many citizens in our community put their names 
to documents and then find that they are bound to many things 
which place grave burdens on them which they did not appreciate 
at the time they signed the document. I believe that the whole 
of our Credit Sales legislation ought to alter, so that there is 
real protection for purchasers in the case of misfortune or 
temporary disability. At the moment, when their goods are 
repossessed because they have been unable to keep up payments 
for a short period, they are notified that they may go round and 
protect themselves from further action on the debt owing on their 
goods by getting somebody to offer a better price for the goods 
than is specified in the notice given them by the person repossess-
ing. What hire purchaser already in monetary difficulty about 
keeping up hire purchase payments is in a position to take time 
off from work and go without the goods and seek an alternative 
buyer? The provision, of course, is never availed of all because 
it cannot be. 

The buyer in the hire purchase agreement then has to 
face the fact that the goods are sold often to somebody associated 
with the vendor or a hire purchase company at far less than their 
market value and the buyer then has a considerable debt still 
to pay for nothing. I believe that it is necessary for us to 
protect people for land transactions in South Australia where at 
the moment, people making the greatest investment of their lives 
can be led into an extremely difficult situation with heavy burdens 
on them because they have no independent advice as to the trans-
action they are undertaking. In South Australia alone of the 
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Australian States, it is not necessary for a purchaser to have 
independent advice except from a land broker who is often an 
employee of the land agent who has induced him to enter the 
contract, if not the agent himself. To bring a case in these 
circumstances against the land broker for negligence in his 
professional duty, has, I think only once been done in South 
Australia successfully, and it is extremely difficult to maintain 
People may be led into transactions which take away their life's 
savings because they don't know what they are doing, and they 
believe that as they are dealing with licensed land agents, they 
are naturally fully protected. 

These then are the areas in which the law must operate 
in the protection of citizens from exploitation of others, either 
exploitation of their person or exploitation of their property. 
But the law, while avid to safeguard citizens from exploitation 
ought also to be avid to safeguard citizens from an intrusion 
upon their privacy and their privacy concerns not only matters 
which I believe the law deals with improperly at the moment, but 
also their mere private behaviour, their right to express their 
opinions in private, and there are two things here to which we 
ought to pay attention. 

The Common Law did seek to protect a man1 s privacy 
in his home. The old adage - "An Englishman's home is his 
castle" of course derived from those people who lived in castles 
and who liked privacy, but it was conveniently enshrined in our 
law as a general principle that a man's home was not to be 
subject to arbitary intrusion. We have departed from this 
principle, to a certain extent, in allowing in South Australia 
the granting of general rather than particular search warrants 
of personal privacy, but the whole principle will break down • \ 
with the development of sophisticated modern devices for hearing, 
seeing and recording what takes place in the privacy of a citizen' 
home because the original law protecting a citizen's privacy 
was the law of trespass, but with the new devices, of course, no 
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trespass need occur for privacy to "be invaded. Today "by means 
of " laser beams, it is possible to hear from some' distance away 
anything that is taking place in a private room. Now, no 
business boardroom, no political Party meeting room, no university 
discussion, no private home, no bedroom even, is safe from this 
intrusion as the law stands, and if one's privacy is intruded on 
by these devices, the law gives no remedy. I believe that 
South Australian law should prohibit possession or use of devices 
of this kind with the sole exception that where it can be shown to 
a Supreme Court Judge that it is likely that the use of a device 
of this kind might reveal evidence essential for the detection of 
a serious crime, then a warrant could be granted for its use by 
the Police, but I believe that under no other circumstances should 
this be done. Secondly, our law gives no protection against 
unreasonable harrassment of individuals. It is true that 
offensive material can be sent through the post, and it is possible 
to harrass an individual by a whole series of acts. These can 
particularly take place between neighbours where a whole series 
of acts can form a pattern of behaviour which drives a neighbour 
to complete distraction, intruding as it does, constantly and 
unreasonably upon him without any breach of the law being 
occasioned. It is possible to follow another about constantly 
and this is done quite often to severe harrassment to individuals, 
but again there is no remedy in law. A whole series of acts of 
harrassment can take place to a person, but unless there is a 
threat no police complaint can be taken before the court to avoid 
the harrassment. This is an area of injury to individuals which 
is quite real in our community but which the law has done nothing 
to prevent. 

What I have said then I think should lead to a very 
considerable area for law reform in South Australia. I do not 
suggest that this is an exhaustive list of law reforms that need 
to be made. There are many many more. But I think that those 
I have mentioned will illustrate the general principle that I 
believe is the relationship between law and society. Law is 
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there for the protection of citizens from one another or from 
themselves when they are not capable of maintaining their own 
lives or living as able-bodied members of the community. It 
is not, however, there as an instrument for Mother Grundy. 
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