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5KA 16/1/61 

A.L.P. BROADCAST PRESENTED BY DON DUNSTAN 
MEMBER FOR NORWOOD 

Good Evening, 
It is a long while since there was any attempt to averhaul 

our courts system in this State, and there is one feature of 
criminal justice here which I believe cries out for reform. 

If a man i3 brought before the police court on a charge, 
it may be a very serious one, affecting his whole future and 
that of his family, he must if he is wise, engage a lawyer to 
defend him. The trial may take 3 days. He will lose time from 
work, be subject to suspense and worry, have the expense of 
finding witnesses to give evidence for him, and pay anything up 
to £200 in legal expenses; if he engages a Q.C. it would be more. 
At the end of the hearing he may be acquitted. He leaves the 
dock without a stain on his character; he is not guilty. 

But, he does not go scot free. Oh, no. Despite the fact 
that the charge made against him by the police has not been 
proved to be true, except in the most exceptional circumstances 
he must bear his own costs. He will be out of pocket about 
£300/-/- in all probably - that's hard luck. According to our 
system of criminal justice in South Australia he must pay that 
for the privilege of living under our enlightened laws. Although 
he has been through hell having been wrongly accused, he must in 
addition pay for the privilege of going through hell. 

Even worse is his condition if he is charged with an 
indictable offence, for then he has the expense of a preliminary 
hearing before a magistrate, and then a trial before a judge and 
jury. If the jury acquits him, he must still pay all the costs 
of his defence himself, without exception. 

Now the strange theory behind this is that the police have 
to bring charges, that it is in the public interest that they 
should do so and that they would be hampered in their attempts 
to bring criminals to book if the police department had to pay 
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The Crown would not be out of pocket if it paid costs to success-
ful defendants, because of course it would cut both ways and it 
could get more adequate costs out of those who were convicted 
than it does now. The Crown monetarily would gain on the 
swings what it lost on the roundabouts. 

But surely it is fair that those who are proved to have 
committed offences are found gvCLty, should pay the community 
for the cost to which they have put the community in bringing 
ghem to book. 

By the same token the community should pay the costs of 
those whom it has accused and who have been found not guilty. 
It is little enough compensation for the ordeal they have had 
to undergo that they should at least not be out of pocket. 

But the Government has politely smiled at suggestions of 
this kind. What is is what has been and that's good enough for 
the Playford regime. 

So these days the only cases in which costs are awarded to 
successful defendants in criminal cases is where the magistrate 
decides that on the information given to them the police ought 
not to have brought the case anyway. And that rule is 
interpreted very narrowly. I can tell you of a case where a man 
was charged with an offence of immorality. The police case was 
hopelessly weak, so bad that then it was finished the magistrate 
without further ado dismissed the charge without calling on the 
defendant to make any defence. But he refused to award costs, 
although he had told the police thd charge ought not to have been 
brought. In those rare cases where costs are awarded against 
the police, it is the practice to award an amount far below what 
it has actually cost the defendant, far below what lawyers 
actually charge, and their fees are fixed by law any way. 

As for this argument about police being hampered by the fear 
of costs being awarded against the department, I can see no 
harm in the police having to be satisfied that their case is a 
good one, and if it is there should be no question of their having 
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to receive reprimands from their seniors if the case is not 
proved. After all, the costs of successful defendants would not 
be paid from police officers' own pockets. 

The Australian Labor Party has made it clear that on 
election to office it will alter the law to provide that in 
criminal courts as in civil courts the full costs of the action 
will abide the event and the Crown will pay the costs of those 
charged but found not guilty. 
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