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PROBLEMS OF COMPENSATION IN PLANNING. 

By HON. DON DUNSTAN, Q.C., M.P. 

Mr. J. K. Galbraith, in his book "The Affluent Society" -

a "book whose title itself has "become a part of contemporary 

jargon - spoke of the concept of conventional wisdom and said:-

"The first requirement for an understanding of 
contemporary economic and social life is a clear view of the 
relation "between events and the ideas which interpret them. 
For each of these has a life of its own, and much as it may seem 
a contradiction in terms each is capable for a considerable 
period of pursuing an independent course. 

The reason is not difficult to discover, Economic, 
like other social life, does not conform to a simple and 
coherent pattern. On the contrary, it often seems incoherent, 
inchoate, and intellectually frustrating. But one must have 
an explanation or interpretation of economic behaviour. 
Neither man's curiosity nor his inherent ego allows him to 
remain contentedly oblivious to anything that is so close to 
his life. 

Because economic and social phenomena are so 
forbidding, or at least so seem, and because they yield few 
hard tests of what exists and what does not, they afford to 
the individual a luxury not given by physical phenomena. 
Within a considerable range he is permitted to believe what 
he pleases. He may hold whatever view of this world he 
finds most agreeable or otherwise to his -taste. 

As a consequence, in the interpretation of all 
social life there is a persistent and never-ending competition 
between what is relevant and what is merely acceptable. In 
this competition, while a strategic advantage lies with what 
exists, all tactical advantage is with the acceptable. 
Audiences of all kinds most applaud what they like best. 
And in social comment the test of audience approval, far more 
than the test of truth, comes to influence comment. The 
speaker or writer who addresses his audience with the proclaimed 
intent of telling the hard, shocking facts invariably goes on 
to expound what the audience most wants to hear. 

Just as truth ultimately serves to create a 
consensus, so in the short run does acceptability. Ideas 
come to be organized around what the community as a whole or 
particular audiences find acceptable." j 

t 

However much modern philosophers say with Heraclitus A^Vroi/^c 
or are committed to the Bergsonian proposition that "there is 
nothing but becoming and nothing that nothing becomes", for the 
average citizen in the community what is around him is for all 
practical purposes reasonably static and his sense of security 
lies in the fact that he can reasonably predict for a period what 
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his relationship will be to his lands, goods, chattels, and to 
other people's actions in regard to them. The average citizen 
does not regard society as in any large degree dynamic. However 
much we talk today about the new spirit abroad in society, the 
movements of social protest, the discarding of the 19th century 
ideas which presented to citizens social issues in terms bearing 
little relevance to contemporary problems, the young couple who 
have experienced the greater permissiveness and social mobility 
of contemporary urban social life, that is a greater permissive-
ness and mobility than was possible even twenty years ago, 
nevertheless will tend to work to the same goals and make the 
same assumptions about the way in which they will organize a home 
for themselves as have been made by Australians since the 
earliest settlement of this continent by Europeans. 

It is now more than sixteen years since Mr. Robin Boyd 
wrote the following:-

"The pattern of this culture, through the years 
and across the great distances, was'fairly consistent. 
Each town was in essence a great sea of small houses around 
a commercial and industrial island,, Each house was a 
group of compartments of varying size, each compartment 
serving a slightly different purpose.' People cooked in 
one, ate in another, sat reading in another, tucked their 
children to bed in another, slept in another. There came 
a time when they performed the principal movements of the 
preparation for the day - shave, tooth-clean, toilet, shower 
and dress - in four different cubicles. They liked to have 
separate compartments for eating breakfast and dinner, and if 
possible a third for lunch. They liked one room for sitting 
by themselves and one for sitting with visitors. 

In a land of rolling plains and wide blue skies, 
a race of cheerful agoraphobes grew up in little weather-sealed 
boxes. By the middle of the twentieth century, with the 
population just over eight million, Australia had nearly two 
million private houses with an average of five rooms each -
more rooms than people. And of every ten people, five lived 
in a capital city, one other lived in a city of more than 12,500 
inhabitants, and another lived in a big town; only about three 
lived in a non-urban area. Living in an urban area almost 
invariably meant living in a suburban area. In 19U7 (census 
year) 93-5 per cent cf Sydney's inhabitants lived 
outside the municipality of Sydney, and 92 per cent of Melbourr^s 
1,226,923 lived outside the city in the vast ring of suburbs." 
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I do not need to repeat to you the latest figures 
showing the trend to urban existence in Australia wellknown 
to you all. Despite the work of social engineers of one 
kind or another, those, who seek that a greater choice about 
the homes of Australians be given to people living in urban 
centres, there seems no lessening of the so far inevitable 
tendency to cottage ownership. If a young man or woman gets 
married, the question is immediately asked:- "Why should we 
continue to pay rent when we can use our weekly payments to 
create security for ourselves and have a home of the kind we 
want and with which we can do what we want?" Now all this 
must seem very trite and obvious, but there are certain 
underlying assumptions made by people who have become home-
owners which have little relation to the law as expressed by 
the Judges and enforced by the Courts or enacted in legislation, 
The assumption is that when a family makes the major investment 
of its life as is the case with most families investing in a 
home, that this is going to be a static and permanent home 
and that its surroundings and the facilities which serve it 
will not be disadvantageously altered or lessened. If in 
fact they are disadvantageously altered or lessened, then the 
members of the family expect that the community will compensate 
them for interference with their security and comfort, 
security and comfort for which they had planned and for which ; 

they have worked. 
The security most citizens seek from the community in 

relation to their homes is that having made reasonable enquiries 
and investigations as to future development in the area, they 

are entitled to quietude and enjoyment of their property without 
£ 

outlook, light, air, access, absence of noise or smell being 
seriously altered, and as I said, the assumption most citizens 
make is that they have this protection in fact. When a 
neighbour builds a 20-ft. wall on their boundary, seriously 
interfering with light and outlook, they are surprised to find 
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% they have no remedy. If a zoning "by-law is altered and a 

factory is established close by which interferes with the 
» 

peace and quiet enjoyment of properties in the neighbourhood, 
they are surprised to find that their remedies are of a very 
limited nature and may in fact prove to be nil. If the use 
of their property is interfered with and their property 
injuriously affected by some public action, an alteration of 
roads, replanning, establishing public facilities or the like, 
they are surprised to find that unless some portion of their 
land has been taken, there is no remedy and no compensation. 
But while Australian and English citizens have been subjected 
to this kind of unpleasant surprise and destruction of 
previously held assumptions for a very long time, it has 
certainly not filtered through to most people in the community 
that their rights as citizens at law are very different from 
those which they assume them to be, and they continue to act upon 
what seem to them to be just and reasonable assumptions. 
Now there are two problems here. The first is the problem 
of doing what is just and right by citizens in the community 
and seeking to provide them with reasonable security and 
protection from the demands of the majority or the actions 
of other private citizens. The second is that if planning 
measures are to be successful, then we must have regard for 
the conventional wisdom of the time. The touchstone of 
successful planning is necessarily public acceptability, and 
planning will not achieve general public acceptability if the 
assumptions upon which citizens have based their personal 
security are exploded by a law deriving from a different century, 
different property relations, and a society containing only a 
minority of people with any hope of ever owning land. 

When Eawar(i Gibbon Wakefield wrote his letter from 
Sydney, (of course it wasn't from Sydney, it was from an English 
prison), but when his letter analysing the growth of property 
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o.wnership in New South Vales as being destructive of satisfactory 
society and class relations, he summed up his foreboding by 
saying:- "The colonists of Hew South Wales will grow up,to hate 
the mother country as much or more than the .American colonists 
for they will have even greater opportunities for growing up 
poor, ignorant, wild and democratical*" Ills attempts to 
stem the growth, of private property in home or land ownership 
in order to maintain the class structure and property relations 
of England in the early 19th century, failed even in the model 
Wakefield colony, South Australia, 'though it is true that 
certain feudal overtones remain. 

I see no reason why we should assume that the law which 
derives from Wakefieldrs day or earlier, 011 compensation and 
protection of citizens is right or reasonable? and that the 
conventional view of society as to what the law condemns, is 
merely the prejudice of an uninformed populace,, The fact that 
the conventional view is acceptable does not mean that it is not 
just and I think we have to examine the law to see whether it 
should not more nearly accord with what the community finds 
acceptable than it has so far done anywhere in Australia to date0 
Obviously, in order for us to proceed with adequate planning, 
action must be taken by the community which interferes with the 
rights of citizens, the continued quiet use and enjoyment of 
their homes, their existing surroundings, of access, light, 
outlook and air„ But if it is necessary for us to take 
action of this kind, destroying to some degree or other the 
rights which citizens thought they had established for them-
selves by planning and by thrift, then it seems to me that it io 
the duty of the community to compensate,, What is the law 
relating to compensation? The basis of it was summed up by 
Mr, Gifford, Q.C., in a paper to the Commonwealth Institute of 
Valuers in 1966, when he said:-
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"It is a widely held belief amongst laymen- that if 

governmental action reduces the value of privately owned 
land the private landowner is entitled to compensation. 
Inhere are,however, many circumstances in which that view 
is the opposite of the legal position. Fundamentally, the 
law as to compensation appears to be 'based upon the old 
concept that the king can do no wrong „ 'There is no 
inherent legal right to compensation,, A compensation 
claim can only be made validly if an act of parliament, 
authorises the claiming of compensation. 

The classic statement of this fundamental legal 
proposition is to be found in the case of Sisters of 
Charity of Rockingham v. The King (1922) ..C. vol. 2, p.315. 
In that case Lord Parmoor said: 

"Compensation claims are statutory and depend 
upon statutory provisions. No owner of lands expropriated 
by statute for public purposes is entitled to compensation, 
either for the value of the land taken, or for damage, on 
the ground that his land is "injuriously affected", 
unless he can establish a statutory right." 

That basis principle of the law of compensation was recently 
applied by the English Court of Appeal in Edwards v. Minister 
of Transport, a case which was referred to in the Guide vol. 9, 
par. 446. 

"Injurious affection" is a term which ma3/ fairly be 
said to be used by many but understood by few, It is part 
of the stock-in-trade of the valuer and of the compensation 
lawyer, but familiarity with it does little to breed knowledge 
of it. In that same case of Edwards v. Minister of 
'Transport Lord Justice I-Iarman, in a passage quoted in the 
Guide vol. 9, pare 448, described "injurious affection" as: 

"a piece of jargon having a respectable pedigree 
and prolific of litigation in our courts for 
a century or more „„.It is not emotion but 
an effect which is being described,," 

The best definition of "injuriously affected" is 
that given by Baron Bramwell in McCarthy v. Metropolitan 
Board of Works, L.E.C.P. volc 8, p„ 209, His definition-
shows that there are two aspects of this concept of injurious 
affection. I11 the first place, as he points out, 

"The word "injuriously" does not mean "wrongfully" 
affected. What is done is rightful under the powers of 
the act,, It means "hurtfully" or "damnously" affected. 
As where we sajr of a man that he fell and injured his leg, 
we do not mean that his leg was wronged, but that it was 
hurt. We mean he fell, and his leg was injuriously 
(that is to say), hurtfully affected. At the same time 
I am clearly of opinion that to entitle the parties 
interested to compensation, the injury or hurt must be 
such as could not lawfully be inflicted except by the 
powers of the act," 
The second concept embodied in Baron Bramwell1s definition 

of "injurious affection" is that the a.ction which is "iiguriously 
affecting" must be "one which would be wrongful but for the 
statute." 
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The Uthwatt Committee in Bngland in 1942, in 

talking of the general principles of compensation, put it 
a little differently 

"Ownership of land involved duties to the 
community as well as rights in the individual owner. 
It may involve complete surrender of the land to the 
State or it may involve submission to a limitation 
of rights of user of the land without surrender of 
ownership or possession being required, There is 
a difference in principle between these two types of 
public interference with the rights of private 
ownership. Where property is taken over, the 
intention is to use those rights, and the common law 
of England does not recognise any right of requisi-
tioning property by the State without liability to pay 
compensation to the individual for the loss of his 
property. The basis of compensation rests with 
the State to prescribe„ In the second type of 
case, where the regulatory power of the State limits 
the use which an owner may make of his property, but 
does not deprive him of ownership, whatever rights he 
may lose are not taken over by the State; they are 
destroyed on the grounds that their existence is 
contrary to the national interest. In such circum-
stances no claim for compens. tioii lies at common law,* 
Cases exist where this common law principle is modified 
by statute and provision is made for payment of compen-
sation. The justification is usually that without 
such modification real hardship would be suffered by 
the individual whose rights are affected by the 
restrictions, but there is no right to compensation 
unless that right is either expressly or impliedly 
conferred by statute. 

For the last hundred years owners of property 
have been compelled to an increasing extent, without 
compensation, to comply with certain requirements 
regarding their property such, for example, as maintain-
ing or improving its sanitary equipment, observing 
certain standards of construction, providing adequate 

, air space: around buildings and streets of sufficient 
width. The underlying reason for such provisions is 
obviously, that compliance with certain requirements is 
essential to. the interests of the community and that 
accordingly the private owners should be compelled to 
comply.with them even at cost to himself. All the 
restrictions, whether carrying a right to compensation 
or not, are imposed in the public interest, and the 
essence of the compensation problem as regards the 
imposition of restrictions appears to be this - at what 
point does the public interest become such that a private 
individual ought to be called on to complj-, at his own 
cost, with a restriction or requirement designed to secure 
that public interest? The history of the imposition 
of obligations without compensation has been to push that 
point progressively further on and to add to the list of 
requirements considered to be essential to the wellbeing 
of the community. It is unnecessary to trace this 
progress in detail: it may, however, be remarked that the 
view of the Legislature on these essential requirements for 
the wellbeing of the community has passed beyond the field 
of health and safety to that of convenience and amenity, as 
witness bye-laws in regard to advertisements and petrol 
filling stations., 
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•(*These general principles, to which American jurists apply 
the term "Eminent Domain" and "Police Power" respectively, 
have been the subject of judicial comment on numerous 
occasions, and in another connection were stated in a 
dictum of Wright, J. (now Lord Wright) in Prance Fenwick 
& Go. v. The King (1927) 1 K.B.458, in the following terms 
"I shall assume that the Crown has no right at common law 
to take a subject's property for reasons of State without 
paying compensation. I think, however, that the rule can 
only apply (if it does apply) to a case where property is 
actually taken possession of, or used by, the Government, 
or when, by the order of a competent authority, it is placed 
at the disposal of the Government. A mere negative 
prohibition, though it involves interference with an 
owner's enjoyment of property, does not, I think, merely 
because it is obeyed, carry with it at common law any 
right to compensation. A subject cannot at common law 
claim compensation merely because he obeys a lawful order 
of the State.") 

and stated five propositions as a basis for compensation:-
(1) Ownership of land does not carry with 

it an unqualified right of user. 
(2) Therefore restrictions based on the 

duties of neighbourliness may be imposed without 
involving the conception that the landowner is 
being deprived of any property or interest. 

(3) Therefore such restrictions can be 
imposed without liability to pay compensation. 

(4) But the point may be reached when the 
restrictions imposed extend beyond the obligations 
of neighbourliness. 

(5) At this stage the restrictions become 
equivalent to an expropriation of a proprietary 
right or interest and therefore (it will be claimed) 
should carry a right to compensation as such. 

propositions with which I think one could generally agree 
although as the Committee points out, it is always difficult 
to draw the line between the accepted obligations of 
neighbourliness and where an expropriation is suffered. 
It has generally been held that if in addition to compensation 
for acquisition, one has to compensate for injurious affection, 
an expropriation of some right, 'though not an acquisition of 
the indicia of title of a property, then the only way in 
which to deal with the matter is by obtaining for the 
community, a portion of the return to the individual from 
the betterment of his property and that that money should be 
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used to set off the irgurious affection of the property of 
the same or other citizens. The compensation-betterment 
problem has bedevilled planning in most parts of the world, 
criticisms of compensation-betterment schemes have been 
constant and reports in many cases, however optimistic in 
forecast, have been despairing in hindsight. The Uthwatt 
Committee recommended that the way out of all the problems 
was for the assumption by the State once and for all of all 
rights over development and redevelopment as a solution of 
the difficulties. Before turning to the problems of 
compensation and betterment, I want, first of all, to say 
that I don't think that the remedy recommended by the Uthwatt 
Committee (entirely apart from the results which flowed from 
the 1947 English Act) could be availed of in Australia, 
It must be clear why. It is not constitutionally possible 
for the Commonwealth Government to legislate to assume all 
rights over development and redevelopment. I n theory it 
would be possible for the State Governments to assume such 
rights, but the possibilities of their doing so are quite 
remote. They simply haven't the finan cial resources 
available to them even to make plans in the matter. The 
steadily deteriorating financial situation of State Governments 
vis-a-vis the Commonwealth has been the subject of many public 
statements recently find it is not necessary for me to enter 
into this in detail. Suffice it to say that the problem 
of urban development and redevelopment is one of four major 
problems now facing the States in their area of responsibility 
and no State is able to cope adequately with its responsibilities 
in this matter. The States have the duty of providing 
most Education services, most Health and Hospital services, 
development, and urban renewal and development schemes. 
In each one of these areas, the States require to spend 
increasing amounts per year and amounts which in rate of 
growth will exceed the rate of growth of population if 
the services are to be comparable with those of comparably 
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developed countries. Yet the amount of monies available 
to the States to discharge tho; e obligations is simply not 
growing at the necessary rate and at present there is no sign 
that the Commonwealth Government is prepared to co-operate 
in rasing the money from the one major growth rate tax area 
as it alone is competent to do, The States' abilities 
to move in the urban renewal and planning area are thereby 
hopelessly limited. This must be evident from the fact that 
at the Premiers Conference in June last year I made an 
impassioned plea to the Prime Minister to obtain a Housing 
Ministers Conference to discuss the possibility of the 
Commonwealth's supporting financially the mere planning of 
joint Commonwealth/State action to obtain urban renewal land 
and I wqs supported by the Premiers of New South Wales and 
Victoria and no such Housing Ministers Conference has yet 
been held. Ours is the one Federal Government in a 
comparable country which does not support the cost of purchase 
of urban renewal land and it looks as if we will have a long 
wait for a change. To raise the necessary vast sums for 
the State to assume all rights over development and 
redevelopment would seem a remote possibility for State 
Governmentso It is not, of course, under the Financial 
Agreement, possible for them to borrow money for this purpose 
as the Loan funds agreed to in Loan Council can be controlled 
in total by the Commonwealth and are in all States fully 
committed simply to the present maintenance and normal 
expansion of existing public works patterns. 

1'he Uthwatt Committee said:- 11 The compensation ' 
difficulty exists because planning which is directed to 
securing the best social use of land tries to operate within 
a system of land ownership in which there is attached to land 
a development value depending on the prospects of its 
profitable use. If there is to be a completely satisfactory 
basis for planning which gets rid of the difficulty, that 
system itself must be revised for difficulties which arise 
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out of a system are not solved by framing a new code for 
assessing compensation and collecting betterment which 
operates within that system." 

I see no way out for the States other than to 
endpavour to work the compensation betterment system even 
'though it has grave problems„ 

The conclusions which the Uthwatt Committee drew 
on compensation and betterment problems were as follows 

" ....(b) The existence of the compensation-betterment 
problem can be traced to two root causes:-

(i) The fact that land in private ownership 
is a marketable commodity with vailing values 
according to location and the purposes for which, 
it is capable of use. 

(ii) The fact that land is held by a large 
number of owners whose individual interests lie in 
putting their own particular piece of land to the 
most profitable use for which they can find a market, 
whereas the need of the State and of the community 
is to ensure the best use of all land of the country 
irrespective of financial return. If planning is 
a necessity and an advantage to the community, as is 
undoubtedly the case, a means must be found for 
removing the conflict between private and public 
interest. 

(c) It is in the sphere of "development value", 
whether attaching to land already developed by building, 
as in urban areas, or to land suitable for development in 
the predictable future, as in the case of fringe land 
around towns and cities, that the compensation difficulty 
is actrbe. Development values as a whole, however, are 
dependent on the economic factors that determine the 
quantum of development of various types required throughout 
the country, and as planning does not reduce this quantum 
it does not destroy land values but merely redistributes 
them over a different area. Planning control may reduce 
the value of a particular piece of land, but over the 
country as a whole there is no loss. 

(d) In theory, therefore, compensation and better 
ment should balance each other. In practice, they do not. 
The present statutory code is limited in operation and is 
not designed to secure balance, and we are convinced 
that within the framework of the existing system of land 
ownership it is not possible to devise any scheme for 
making the principle of balance effective. It is only 
if all the land in the country were in the ownership of a 
single person or body that the necessity for paying 
compensation and collecting betterment on account of shifts 
in value due to planning would disappear altogether." 
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I don:t intend to enlarge on what happened under 
the 1947 Act as the resu.lt of their conclusions 'because 
the 1947 Act is, of course, no longer operative even to 
the limited extent to which it followed the Uthwatt 
Committee's conclusions, and I ,on;t think it is relevant 
other than to explain the recent measures in England 
relating to compensation and betterment, but I think it 
useful to quote a simple plea from South Africa® 

"From the very start of town planning, it has been 
recognized by everybody that bringing into force of a 
master plan would bring considerable benefits to owners of 
property affected by the plan. This was called "better-
ment" and all Town Planning laws provide for the recovery 
of betterment. None of than, however, lays down any 
practical means by which betterment can be recovered." 
In England, after the difficulties arising from the 194-7 
Act and the grave anomalies from the Acts of the 1950's, a 
new attempt has been made following on the white paper 
on the Land Commission of 3.955* The betterment levy 
conts.ined in Part 111 of the Land Co-rjn.lss5.on Act, 1967 * 
provides a new means of assessing betterments The 
explanatory memorandum isstied by Her Majesty's Stationery 
Office says 

"The expression "'development value" is not 
defined directly in the Act3 it is, however, 
any additional element of value which is realized 
from land over and above the value for its current 
use and which is attributable to the possibilities 
of putting the land, or some other land, to 
another and more profitable use. More precisely 
it may be defined as the additional value derived 
from, or from the prospect of, the right to carry 
out "material development", 

Development value will most frequently be 
realized on the sale of an interest in land but it 
can also occur 011 the grant of a tenancy, on the 
carrying out of development, and in a number of 
other ways* The intention is that the levy will 
operate as consistently as possible on all realiza-
tions of development value so as to leave the 
landowners in broadly the same financial position 
whether, for example, he sells his land privately, 
or sells it compulsorily, or under threat of 
compulsion, to a local authority or to the Land 
Commission, or he develops it himself0 
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The occasions on which developnent value is 
taken to be realized for the purposes of Part 111 of 
the Act are described in Section 27 as "chargeable 
acts or events" and are set out in the table which 
is incorporated in that section. They comprise 5 
Cases lettered A to E which are dea.lt with in detail 
in the Act and a sixth Case E which is outlined in 
the Act and more precisely defined in regulations. 

The cases (all relating to acts or events 
occurring on or after the 6th April -, 1967) are as 
follows:» 
CASS A - conveyance on sale of the fee simple? an 

assignment on sale of a tenancy granted, 
renewed or extended for a term of years 
certain of not less than 7 years; an 
assignment notified to the Commission 
being an assignment on sale of a tenancy 
granted, renewed or extended for a term of 
years certain of less than 7 years (see 
Section 29)* 

CASE B - grant of tenancy for not less than 7 years; 
grant of a tenancy for less tban 7 years 
which is notified to the Commission (see 
Section 30)„ 

CASE C - the start of a project of material development 
(see Sections $1 and 32) 

CASE D - the receipt of compensation in certain cases 
of planning restrictions under Part Vll of the 
Town and Country Planning Act 1962 (see 
Section 33)o 

CASE E - a disposition which (not forming part of a 
transaction covered 'by Case A or Case B) is 
made for valuable consideration and is the 
grant of an easement or the release or modifica-
tion of an easement or restrictive right and is 
notified to the Commission (see Section 34-)* 

CASE F - the renewal, or extension of a tenancy} the 
variation of a tenancy 30 as to release or 
modify any covenant re fabric ting development; 
certain miscellaneous rights to compensation 
such as those paid for the right to place 
mains, pipes, cables, wiresy etc. (whether voluntarily or by compulsion) over land for 
valuable consideration$ in all cases only 
when notified to the Commission." -

and standard formulae are s pecified for the calculation of 
the various values involved in different cases and for the 
calculation of the levy :-

"Levy on a transaction will 'bo assessed on the 
actual price paid, ise, on the money or money's worth given for the land. The Commission will not 
generally be concerned to question whether the price 
fully represents the market value. Moreover a dis-

Dunstan Collection, Special Collections, Flinders University Library.



Page 14. 

position "by way of gift or inheritance is disregarded 
for the purpose of levy. In these respects the 
levy differs from capital gains tajc, which in order 
to prevent evasion applies to any disposition and 
may be assessed by reference to the market value if 
it appears that the price paid is less than the 
market value. In the case of levy, the problem 
is dealt with in a different way. If levy on a 
sale after the first appointed day has been avoided 
by the payment of a sum less than the full market 
value of the land, the position is remedied when 
levy is taken oil the subsequent development of that 
land on an assessment made by reference to a 
valuation at the full market value because allowance 
is given in the base value only for the debased 
price previously paid. I'here are no allowances 
made in levy cases for any. losses incurred, except 
in respect of 'credits carried forward' under 
Schedule 11." 

No such precise attempt has been made in Australia 
to get at betterment. Part 1 of the report of the Committee 
appointed by the Premier of Western Australia on the Taxation 
of Unimproved Land and on Land Prices has recommended as follows 

"Some part of the unearned increment in 
vacant-land values should be returned to the 
community to ensure at all times an adequate supply 
of serviced buikling-lots and to assist with the 
purchase of public open space, recreation areas and 
other community land-needs. We therefore 
recommend a levy on all unimproved land at the time 
of sale. The proposed levy would be a proportion 
of the increase in value of the land while held by 
that owner. 'The manner in which this increase 
should be assessed is set out in Part 11 of the 
report." 

Not having yet been able to see Part II of the report, I don't 
know precisely how the levy is to be assessed, but the levy here 
is not proposed mainly to set'off the cost of compensation for 
injurious affection, but rather to raise money towards the 
general' purposes of urban renewal and the provision of public 
facilities. It is also designed to be a weapon which together 
with other weapons will be used to put a brake on the spiralling 
prices of development land in Perth. 

I now propose to review the law in the various 
States relating to collections for betterment and compensation 
for injurious affection in brief. 
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In South Australia, under the Planning and Development 

Act, 1966/67, Part VII deals with special provisions relating 

to compensation and compensation is restricted to compulsory 

acquisition or land affected hy reservation for ultimate 

compulsory acquisition or to restrictions on the ' alteration 

or destruction of buildings or sites of architectural, historical, 

scientific interest, or natural beauty, or on destruction or 

mutilation of trees, and other matters of injurious affection 

are not compensable. There is no provision for obtaining 

payment for betterment. 

In Queensland, town and country development is 

controlled by the City of Brisbane Town Planning Act, 1964/67* 

and the Local Government Act as amended by the Local Government 

Act Amendment Act, 1966. Sections 13 and 33 of these 'two 

Acts provide for the payment of compensation for injurious 

affection and for expenditure incurred by virtue of an alteration 

or revocation of the scheme. However, Section 14 of the 

City of Brisbane Town Planning Act, 1964/67, contains exclusion-

ary provisions limiting the payment of compensation for 

injurious affection. Section 16 of this Act provides for the 

assessment of compensation and importantly provides for a 

set-off by reason of any benefit that may accrue to adjacent 

land owned by the claimant. 

There are no specific provisions in the Queensland 

statutes for the imposition of a betterment increment. 

In Western Australia, planning and development is 

governed by the Town Planning and Development Act, 1928-1956, 

and the Metropolitan !l'own Planning Scheme Act of 1959* 

Provisions exist in both statutes for the payment of compensation 

for injurious affection but these provisions are again circum-

scribed by the exclusionary provisions in both statutes. There 

is, however, specific provision for levy of a betterment increase 

which permits the recovery of half of the increase in value, but 

so far 110 steps have been taken to implement this provision. 
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, The McCarrey report has recommended, among other things, that 
the betterment levy be imposed. 

In the Tasmanian scene, Section 735 provides for the 
payment of compensation for injurious affection, but the 
effect of this section is circumscribed by the limits imposed 
by Sections 735» sub-section (2). Section 738 makes provision 
for the levying of a betterment increase and sets out the way 
in which the betterment increase is to be calculated'. 

Provisions exist under the Local Government Act of 
1919 for the State of New South Wales for the payment of 
compensation for injurious affection and unlike any other 
statutory provision, Section 342 AC (1) provides also for 
compensation to a person who is engaged in any profession, 
trade or calling, upon land to which a prescribed scheme applies 
and whose profession, trade or calling has been injuriously 
affected. Here again, the exclusionary provisions contained 
in the Act limit the claim for compensation. Provisions also 
exist for the taking into account by set-off of a betterment 
increase or accruing benefit. 

In the State of Victoria, compensation is governed 
by Section 41 of the Town and Country Planning Act of 1961 
as amended by the Town and Country Planning Amendment Act of 
1968, Section 41, as modified, of this Act makes it possible 
to claim c ompeu sat ion for the loss or damage suffered by or as 
a result of the operation of any interim development order or of 
any planning scheme under the Act even where no part of the 
property is acquired, and Section 42, subsection (6) makes 
provision for a method of assessing compensation. Sub-section 
(6) reads ''Subject to this section the compensation payable 
for loss or damage in respect of any land where no part of that 
land is purchased or acquired by the Authority shall not exceed 
the difference between -

(a) the value of the land as affected by the existence 
of or any provision in a planning scheme (whether 
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approved or not) or an interim development order 
made by the responsible Authority; and 

(b) the value of the land as not so affected. 

There are, however, no provisions in the Victorian 
statute for a betterment levy. 

"Without provision for obtaining monies from betterment 
it is difficult to see how States can afford to widen their 
provisions for compensation for injurious affection although 
some States are clearly doing more in this area than others, but 
if we are to compensate for injurious affection beyond cases 
where land is acquired or reserved for acquisition, then, of 
course, the claim for compensation must be related to some 
transaction or event which makes an assessment possible and not 
merely on claims for speculative loss. Moreover, the remedy 
if it is to be given must be real and not illusory. On 
reading some of the Acts in Australia which provide for claims 
for injurious affection and then reading the conditions for such 
claims, cne can only conclude that the remedy is more apparent 
than real. 

While we are waiting for better solutions to the 
compensation-betterment problem than we can see so far, there 
is another course about which the greatest care must be taken. 
In areas already largely developed, mere enquiries as to the 
present ownership and occupation of land for the purposes of 
establishing a redevelopment scheme will lead to grave disquiet 
amongst the people in the area concerned and may well inhibit 
sales of property. The publication of a scheme of planning 
of highway alteration or of proposed restriction on user, will 
again seriously affect property values and the possibility of 
disposing of property. While some such result is inevitable, 
from the publication of planning proposals, it is vital for 
Governments to endeavour to minimise the adverse effect upon 
citizens of proposals which until they are adopted cannot, of 
course, give rise to claims for compensation. Planning 
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4 •legislation in Australia does provide for normal processes of 

publication of planning proposals, receipt of objections and 
report on them. If Governments ignore these normal processes 
by issuing details of proposals widely affecting developed 
properties without proceeding in the way required by legislation, 
the result to citizens in the areas affected will be quite 
disastrous and, of course, cause them damage without compensation. 
Yet this has been done recently and it is not surprising 
in consequence that the proposals in point are producing hostile 
reaction. 

To sum up then, in Australia generally the compensa-
tion betterment problem is inadequately dealt with where it has 
been tackled, and in most cases has simply been ignored. 
Real injury to citizens does result about which we have a 
community obligation which we are not discharging. Planning 
measures are likely to run into increasing difficulties if the 
problem is not tackled. The Land Commission Act, 1967» of 
England may give a more precise basis for collecting betterment 
than has hitherto been tried, and in many States compensation 
for injurious affection of properties other than those compul-
sorily acquired or reserved for future acquisition needs to be 
better provided. In this, of course, I am making some 
condemnation of measures for which I myself was responsible 
in South Australia. I think that we need to go further than 
we have done there, but I think it essential to admit the fault 
and endeavour to remedy it. 
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