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WEAKNESSES IN THE AUSTRALIAN CREDIT SYSTEM. 

Address to the Australian Institute of Credit Management 
Convention. 19.9.1969, 

By Hon. Don Dunstan, Q.C., M.P. 

In a message to Congress in 1967, President Johnson 
said: 

"Consumer credit has become an essential feature 
of the American way of life. It permits 
families with secure and growing incomes to 
plan ahead and to enjoy fully and promptly 
the ownership of automobiles and modern household 
appliances. It finances higher education for 
many who otherwise could not afford it. To 
families struck by serious illness or other 
financial setbacks, the opportunity to borrow 
eases the burden by spreading the payments over 
time." 

Australia is just as dependent as the United States of 
America on credit sales in the markets of motor cars and home 
appliances, the major manufacturing products of this State, but 
if credit sales processes are to be effective, they should be simple, 
give clear effect to people's obligations and provide adequate 
protections for both seller and purchaser and not proceed on. a 
basis of a series of fictions which are as unreal as they are 
effectively unworkable. The latter situation, however, is what 
we have. In Australia, we have a number of sellers who sell on 
credit and finance their own credit. It should be simple to 
provide a legal arrangement by which the sale takes place, the 

i 

ordinary rights of vendor and purchaser in sale and purchase of 
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goods are preserved and there is recourse to repossession of 
the goods if the transaction is not completed in due course 
or reasonable time thereafter. Apart from these sellers, . 
there are, of course, the sellers who rely on the Hire Purchase 
companies to advance monies for their credit sales. Instead 
of "being mere vendors, they become agents for the extension :of 
credit by the Hire Purchase company which becomes, by a 
fiction, the seller. There is no reason why the transaction 
of sale, the transaction of loan, cannot be aimply expressed, 
the rights clearly stated in law and protections given without 
the confusion of rights and particularly the lack of remedies 
available to a purchaser under the present system. 

Let's look at the Hire Purchase Agreement system which 
is the main basis for credit sales in Australia now. This is 
dealt with very clearly in the Adelaide Lav/ School Report on 
Consumer Credit:-

; "Under the present law, credit transactions which 
are ancillary to the acquisition of goods commonly involve! 
some confusion of the two elements, which in our opinion 
ought to be distinct, of sale and loan. (in this report 
it will be seen that we use both terms in a wider sense than 
usual.) In a hire-purchase agreement, which is still a 
frequently used way of granting credit, the security interest 
of a lender depends upon his being the owner of the goods,' 
or more accurately, upon his having the capacity to bring the 
relevant actions in tort. Hire-purchase usually entails a 
notional sale of the goods, which the consumer is to acquire, 
by the actual seller to the lender, who then bails them to•the 
consumer. Under the existing law relating to hire-purchase, 
the consumer does not have all the ordinary contractual 
remedies against the "true" seller but instead has those 
remedies against the lender, as "technical" seller, thus making 
the lender, whose only real concern is the loan, responsible 
for breaches of contracts over which he would only rarely have 
much control. The various State Hire-Purchase Acts (see'; 
e.g. So 6 N.S.W. Hire Purchase Act, 1960-1965) now make some 
attempt to make a dealer liable for representations made by 
him in the course of negotiations with the consumer, but this 
provision apart, the dealer as "true" seller of the goods is 
at present asked to assume virtually none of the proper 
responsibilities of a seller. 

It is wellknown that the importance of hire-purchase 
as a means of buying goods on instalments stems principally 
from the decision of the House of Lords in Helby v. Matthews 
(1895) A.C. 471. Whereas under a sale on credit the buyer 
in possession might transfer the title to the goods to a 
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re-purchaser or pledgee even if the buyer did not have 
property in the goods, under a hire-purchase agreement 
the "buyer" could not do so. The crucial point is, 
of course, that because of this, the "seller" of the 
goods could enforce his rights as owner even against 
bona fide purchasers without notice, and had thus the 

• security offered by the goods at his disposal in the . 
; case of a breach of the contract of hire by the "buyer". 

Hire-purchase is in most cases a fiction, the 
principal purpose of the use of which was to provide 
grantors of credit with security over the goods sold. 
It has led to quite unnecessary complexity in the law, 

- to confusion in the minds of consumers and, too often, 
to injustice to grantors of credit." 5 

Let us trace just what happens when a purchaser 
goes to a dealer to buy a motor car. Putting aside for one 
moment the various gimmicks and devices which used car dealers 
often; use to encourage sales, a purchaser seeks from the dealer a 
car for which he will pay a specific sum in weekly instalments he 
can afford. However, the eventual transaction which he makes is 
not with the dealer. It is with theHire-purchase company to 
whom the dealer presents a proposal for loan. This is contained 
in a Hire-Purchase Agreement Form subject to the consent and 
acceptance of the lender. On the face of the form there are ' 
various items of costs set forth. Few purchasers are able to 
follow what the table on the front of the form actually implies 
and there can be few Parliamentarians who have not had a procession 
of people coming to.their offices who clearly have not understood 
the forms presented to them to sign. As you will all know, on 
the back of the form there is a series of clauses in fine print 
which would take not merely an Australian but often a Philadelphian 
lawyer to interpret. But one of themost important of these is 
that all representations, conditions and warranties are waived. 
If in -fact representations have been made to the purchaser to 
induce him to enter into the contract, and those representations 
have been ill-based, the purchaser has a hiring relationship 
fictionally with the Hire-Purchase company and is in a difficult' 
position to prosecute remedies as against the actual vendor. This 
is bad enough but as you will know the position in fact is much worse. 
The purchaser is required to be given certain information. 
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Let us say that our average citizen goes off to purchase a 
second-hand motor car under a hire purchase agreement. The 
Hire-Purchase Agreement Act provides that he will be given a 
document whose contents are prescribed as follows :-

(2) Every hire-purchase agreement -
(a) shall be in writing ; 
(b) shall be signed by or on behalf of the hirer and . 

all other parties to the agreement provided that 
where a hirer is a married person the agreement 
shall be signed by that person and where any of 
the goods comprised in the agreement are goods of 
a household or domestic character and are for 
household or domestic use, shall contain the 
written consent to the agreement of the spouse of 
that person if both are living together in the 
same residence ; 

(c) shall -
specify a date on which the hiring shall be 
deemed to have commenced ; 
specify the number of instalments to be 
paid under the agreement by the hirer ; 
specify the amounts of each of those instal-
ments and the person to whom and the place 
at which the payments of those instalments 
are to be made ; 
specify the time for the payment of each 
instalment ; and 
contain a description of the goods sufficient 
to identify them • 

(d) where any part of the consideration is or is to be 
provided otherwise than in cash, shall contain a ; 
description of that part of the consideration ; and 

(e) shall set out in tabular form -
(i) the price at which at the time of signing 

the agreement the hirer might have purchased 
the goods for cash (in this Act called and 
in the agreement to be described as "cash 
price"); 

(ii) Any amount included in the total amount 
payable for maintenance of the goods (in 
this Act called and in the agreement to be 
described as "maintenance"); ' 

(iii) Any amount included in the total amount 
payable to cover the expenses of delivering . 
the goods or any of them to or to the 
order of the hirer (in the agreement to be 
described as "freight"); 

(iv) any amount included in the total amount 
payable to cover vehicle registration fees 
(in the agreement to be called "vehicle 
registration fees") ; 

(i) 

(ii) 

(iii) 

(iv) 

(v) 
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(v) any amount included in the total amount 
payable for insurance other than third 
party insurance (in this Act called and in 
the agreement to be described as "insurance"); 

(vi) the total of the amounts referred to in sub-
paragraphs (i) to (v) inclusive of this 
paragraph ; 

(vii) the amount paid or provided by way of deposit 
(in this Act called and in the agreement to . 
be described as "deposit") showing separately 
the amount paid in money and the amount t 
provided by a consideration other than money. ; 

(viii) the difference between the amount referred 
to in subparagraphs (vi) and (vii) ; 

(ix) the amount of any other charges included 
in the total amount payable (in this Act 
called and in the agreement to be described . 
as "terms charges") ; 

(x) the total of the amounts referred to in sub-
paragraphs (viii) and (ix). 

and shall set out separately the cash price, the amount 
paid or provided by way of deposit and the difference 
between such amounts." 

He is also to be provided with the document in the form of 
the second schedule which says the following 

"Under the provisions of the Hire-Purchase Agreements Act,I960 -
(a) you are entitled to a statement of the amount that 

you owe if you make a written request to the owner for 
the same. You may not request a statement more than 
once in three months ; 

(b) You are entitled to a copy of the agreement at aî y 
time if you make a written request and forward the 
sum of five shillings to the owner for the same,J 

(c) with the written consent of the owner you can 
assign your rights under the hire-purchase agreement 
and he may not unreasonably refuse his consent. 
For details of the procedure of Assignment see Hire-
Purchase Agreements Act, I960, section 9 ; 

(d) you have the right to complete the agreement at any 
time and if you do you will be entitled to a rebate 
of some of the charges payable under the agreement. 
For details see Hire-Purchase Agreements Act, I960* 
section 11 ; 

(e) if you are unable to pay your instalments you are 
entitled to return the goods to the owner at your 
own expense, but if you do you will be liable to\ 
pay an amount sufficient to cover the loss suffered 
by the owner. For details of the amount that you 
will have to pay see Hire-Purchase Agreements Act, 
I960, section 12. 
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In addition to the amounts which are compulsori'ly 
set forth in the Hire Purchase Agreement, there is likely to 
be a full page of small type of ?/hich the average citizen 
can make no sense whatever, and it is a rare citizen who can 
understand what is set out in the compulsory section of it. 
All he knows is that he gets a complicated form which he has 
to sign in order to get his car. Well then, if he falls 
ill, he may find he is on reduced wages, workers compensation, 
or social service benefit, and is unable to maintain his 
payments and is running up other bills anyway, and is confined 
to home. So he receives a notice that the lender of the 
money to him intends to repossess and in due course, since he 
is unable to raise his arrears, he receives a notice in the form 
of the Fourth Schedule. 

(Note: See Fourth Schedule, Page 7- ) 

Page 7. 
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FOURTH SCHEDULE. 
Hire-Purchase Agreements Act, I960. 

Advice to Hirers. 
Now that the goods you hired have been re-possessed you will 
be entitled to get them back ~ ' 

(a) if, within twenty-one days, you require the owner,by 
notice in writing signed by you or your agent, to'-re-
deliver the goods to you and if, within fourteen days 
after giving the notice, you reinstate the agreement by 
paying the arrears and remedy the following breaches of 
the agreement (or pay the owner's expenses in remedying 
them) 

The owner's estimate of the amount you must pay to 
reinstate the agreement is :-

Arrears of instalments .. 
Cost of storage,repair or maintenance ... ijL » 
Cost of repossession k.i 
Cost of re-delivery 0. 

Total S..i 
\ 

or 
s?'0 ? 

j • o 

o • • • • • • dp • a 

(b) if, within twenty-one days,you give notice of your 
intention to finalise the agreement and pay the balance 
due under the agreement and costs of the re-possession: 
The owner's estimate of the amount required to 
finalise the agreement is :-

Total amount payable under the agreement 
Less deposit and instalments paid 
Balance due under agreement g. j. 
Less statutory rebates 0 o« s.i 
Add costs of re-possession «. p 
Storage,repair or maintenance s.. 

Total 
If you don't reinstate or finalise the agreement you will be 
liable for the owner's loss unless the value of the goods re-
possessed is sufficient to cover your liability. If the value 
of the goods is more than sufficient to cover your liability 
you will be entitled to a refund* 

The owner's estimate of the value of the goods re-possessed 
is $ 

* On the basis of that estimate you are entitled to a refund 
of $ > 

liable to pay the 
V » NOTE -You may give a written notice to the owner requiring the 

owner to sell the goods to any cash buyer you can introduce who 
is willing to pay the owner's estimate of the value,i.e. 

* Strike out whichever inapplicable,, ? 
+• Insert owner's estimate of valueG 

DO NOT DELAY. 
Action to enforce your rights should be taken at once. Y6u 

will lose your rights twenty-one days after the service or post-
ing of this notice if you do not take action. If you think you 
have any rights under the Hire-Purchase Agreements Act,1960,you 
should seek advice at oncen 
NOTE -Where this notice is sent to a guarantor it shall be 

endorsed as follows:- This notice is sent to you as guarantor of 
- As guarantor you have certain rights under the Hire-Purchase 

Agreements Act,I960,and you should seek advice at once, » 

owner A. 
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The crowning kindness of these processes is contained in the 
next to final note on the form which follows the provisions 
of Section 15 1(a) 2. The unfortunate hirer may require 
the owner to sell the goods to any person introduced by the 
hirer who is prepared to purchase the goods for cash at a 
price not less than the estimated value of the goods set out 
in the notice in the form of the Fourth Schedule. How does 
he achieve this? Somehow or other the unfortunate hirer, 
without the goods to show to any potential purchaser, confined 
at home by illness, unable, even if he can get about, to travel 

i 
about much because of stringent means which have caused the 
trouble in the first place, must discover a cash buyer willing i 
to purchase at more than the price stated by the owner. To 
suggest such a process, of course, is simply to ignore the 
realities of the situation completely. A remedy of that 
kind is a piece of useless window dressing. It simply cannot 
be availed of by those for whom it was ostensibly designed. 

Let me take another example:- In the fiction of 
Hire Purchase Agreements, the hirer is not supposed to be 
designing to purchase the particular article in question until 
by the last payment of an instalment he exercises an option to 
complete the purchase. So he may voluntarily terminate the 
hiring beforehand. He may suffer some penalty in doing so 
because the payout amount may still involve him in cost, but 
owners are rather reluctant to accept return of goods. If no 
place has been agreed for the return of the goods and the hirer 
cannot get agreement, he may apply to the Court but as quite 
often his reason for deciding to return the goods is that he 
cannot afford to continue with the hiring, the costs involved 
in getting a Court Order in the circumstances are likely to 
deter him from making the return of the goods. 

The Hire Purchase Agreement Act has carefully provided 
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remedies which might have "been devised for people sufficiently 
knpwledgeable and affluent enough not to need to use the Hire 
Purchase System at all but has shown abysmal ignorance of or 
lack of concern for problems facing those in the community who 
will use hire purchase as a means of financing domestic trans-
actions. 

The present Hire-Purchase Agreements make no proper 
provision for allowing a cessation of payments for a limited 
period during illness or sudden disability, nor do they, as 
does the English Act, provide for the maintenance of an adequate 
equity in the goods supposedly hired but actually being bought 
after the contract has been in force for some substantial 
period. Why do we need to maintain the nonsensical fiction 
of .Hire-Purchase and not prescribe in the law the true nature 
and effect of the transaction with appropriate simple operation 
and remedies. The proposal to do this is contained in the 
Adelaide Law School Report and so far this clearly has not met 
with much support from the Hire Purchase Conference. It 
appears that those who find themselves able to operate within 
the present system, which does not give adequate clarity of 
transaction or adequate protection to purchasers are unhappy to 
move to a system which does and where the advantages to be 
gained are mainly advantages to the public which the credit 
system is supposed to serve. 

One of the matters about which there has been most 
widespread argument in the credit system, particularly in 
relation to Hire Purchase transactions has been the disclosure 
of;effective interest rates. The authors of the Adelaide Law 
School Report argue very strongly in favor of required disclosure 
of interest rates to enable purchasers to shop for credit and 
they had this to say :-
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"We believe that the case for disclosure of effective 
interest rates in consumer credit transactions calculated 
in accordance with a uniformly applicable formula is 
overwhelming. As was stated by the Joint Committee of 
the Canadian Senate and House of Commons on Consumer Credit 
(p.11): 

'Pull disclosure is in complete harmony with the 
classical free-market theory of economics. If bargaining 
in the market place is to result in reasonable prices,,-
information provided by the seller or lender must be 
reliable. A member of this Committee aptly summed up 
our views in these words: 'I think the legislators 
generally are of the mind that the consumers of credit 
must be apprised of the cost of credit just as simply : 
and effectively as they can tell now the price of the product 
itself.' • 

In our opinion none of the objections which have in the 
past been raised against disclosure of effective interest 
rates are sustainable. ' 

These have been dealt with in considerable detail i 
elsewhere (see e.g. Professors Jordan and Warren op.cit. 
Nova Scotia Royal Commission on Credit pp.363-376.) 
For the sake of convenience, we summarise the principal 
objections here and state what seems to us to be the -
appropriate retort to them: 

. O ) The present "dollars and cents" form of disclosure 
is the most meaningful to a consumer in that it tells him 
the amount of his total commitment and the size of the 
periodic repayment he has to make. A consumer's prime 
consideration is whether his budget will enable him to 
keep up with repayments. Dollars and cents disclosure 
enables him to decide this. 

It is undoubtedly true that dollars and cents disclosure 
performs an invaluable function in informing a consumer of 
these matters, but as we have already pointed out, it does 
not provide the necessary basis of comparability which is 
essential to be able effectively to shop for credit. 
Disclosure of effective interest rates is needed, in 
addition to dollars and cents disclosure, to meet this need. 

(2) As an extension to objection (1) it is argued 
that consumers are not sensitive to relative cost of 
credit and that information on interest rates would be 
irrelevant to them. 

Little empirical research has been undertaken into the 
question of consumer sensitivity to the relative interest ! 
rates. However, a study published in the U.S. in 1964 
by Juster & Shay, Consumer Sensitivity to Finance Rates, 
An Empirical & Analytical Investigation (National Bureau of 
Economic Research, Occasional Paper 88) suggests one or two 
broad conclusions: 

(a) Consumers fairly consistently under-estimate the 
rates of interest they are paying. This is partly due to 
the misleading practice of quoting interest charges in 
terms of flat rates. 
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(b) Consumer knowledge of relative interest rates 
is at present very limited and is confined 
for the most part to "unrationed" consumers 
("rationed" consumers are defined as consumers 
whose average outstanding debt to primary 
lenders is less than the amount they would prefer, 
given the rates charged; "unrationed" consumers 
are those whose actual and preferred debt levels 
are the same; p. 14). On the ot&er hand, 
consumers generally seem to have some idea of what 
kinds of credit cost more than others i.e. 
"institutional" rate knowledge. However, 
withinany commodity group or loan-size class, 
there is little correlation between rates reported 
by consumers and rates actually paid. 

(c) Consumers are not, as frequently thought, wholly 
unresponsive to finance rates charged in consumer 
credit transactions. Sensitivity to rate 
differences is, however, for the most part 
confined to "unrationed" consumers. 

The importance of a consumer being able readily to 
shop for credit is emphasised by figures quoted by Senator 
iJavid A. Croll, "Consumer Credit in Canada" p. 140. 
He referred to a recent survey made in the U.S. by the 
Universities of Michigan and California, where it was 
found that four-fifths of the families who did not shop 
around for credit rates in buying on time paid an average 
interest rate of 22.9 per cent - against the 12 per cent 
ior the one-fifth who did some checking. Unfortunately 
we have not been able to verify the source of these figuSi, " 

I think that much good and no harm can come from 
disclosure of effective interest rates. However, my own 
experience of those who seek Hire-Purchase assistance has led 
me to the conclusion that the benefits to be derived from 
disclosure of effective interest rates can be exaggerated. 
In my experience, the overwhelming number of those who do 
seek Hire-Purchase credit are not interested in the effective 
interest rate but merely in the total commitment and size of 
periodic repayments. The position is not proveable one way 
or the other, and until there is the requirement of disclosure 
of effective interest rates as proposed by the Report, we won't 
know the answer. 

Dunstan Collection, Special Collections, Flinders University Library.



Page 12 • 

Under the Moneylenders Acts there is no effective 
limitation of interest rates. The only threat to the 
charging of excessive interest rates is the section which allows 
reopening of harsh or unconscionable transactions. This, of 
course, is no adequate remedy for a person who has been the 
borrower in what is a moneylending contract with excessive 
interest rates or on terms which are harsh and unconscionable. 
It is precisely those people who could not afford to take the 
risk of undertaking legal proceedings to set a moneylender's 
contract aside who would be involved in moneylending transactions 
of :the kind which the section purports to deal with. In con-
sequence we have seen very few cases in which the Court has been 
required to act under that section. That does not mean that 
harsh and unconscionable transactions or transactions involving 
excessive interest have not occurred, and unless there is some 
general limitation of interest rates or control upon them, 
then the Moneylenders Act gives little remedy to a borrower. ' 
If we are to be at all successful in providing a credit system 
with adequate protections and remedies for borrowers as well as 
lenders, it will have to be one where the remedies for the 
borrowers are not simply the placing in their hands of rights 
of action at law. A borrower is often the person least able 
to undertake or withstand the costs of Court hearings. 

In order to ensure reasonable practices in the giving 
of credit and to protect borrowers, it will be necessary to have 
some public authority with very extensive powers of investigation 
and powers to obtain the remedies for borrowers at public expense 
before the Courts. The powers both to investigate and to 
prosecute are needed. Let me give one example: When goods 
are Repossessed there is no' adequate check at all upon the price 
or method of their resale. Some Credit institutions have 
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dealers through whoa they constantly deal. As I pointed out 
earlier, the borrower from whom goods have 'been repossessed 
is in no position to obtain alternative prices,and everyone in 
the trade knows that repossessed goods go for a song and some-
times to people by no means unconnected with the lender. It 
is necessary to ensure that when goods are repossessed, then 
the best possible price is obtained for them, and that the 
original borrower is not placed at a singular disadvantage by a 

price "'-and 
low sale/by being required to make up a considerable sum of 
money to cover the amount by which his existing payments fall 
short of the appropriate amount payable under the terms of the 
Act. 

It will be important also that action which is taken to 
revise the credit laws in Australia is uniform and that there 
is an interlocking administration in the States and Commonwealth 
territory. For far too long has it been possible to play off 
the differences in State legislation and while the original 
Hire Purchase Agreements Acts achieved something in this area, 
it was not nearly enough. There will have to be Joint 
action between the Commonwealth and the States to ensure 
adequate administrative provisions throughout the Commonwealth 
eqid this is but one area in which this new form of activity 
must occur. The giving of credit and the obtaining of it 
knows no State border; particularly it knows nothing of the 
illogical lines on the map which were drawn in the last century 
before this country commercially had developed to anything like 
its present-day extent. 

To sum up then, we need a law which provides, in place 
of Hire Purchase, a clear definition of the contractual relations 
of the parties, either the purchase from the vendor or the 
separate transactions of purchase from a vendor and loan from a 
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lender to finance that purchase as entirely distinct ' 
transactions. We need to ensure that in the Contracts of 
Sale, vendors are required to stand by normal conditions and 
warranties and take responsibility for representations. 
We need to provide better protection for the equity established 
in any chattel purchased. We need to ensure that any 
remedies given in respect of the transactions are simple and 
workable and related to the capacity of the parties to work 
them. We need to have public officers with powers of 
investigation and prosecution to ensure fair standards of 
practice. We require an effective limitation of excessive 
interest rates and,to ensure that the whole of the new law 
is administered effectively, we need joint action and adminis-
trative procedures between the Commonwealth and the States. 
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