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Adam Graycar 
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There are many types of "retirement villages", some operat~d 

by charitable or religious bodies, some by public authorities and 

some by commercial developers. People wishing to move into such 

a village generally must be in good health and of a minimum age. 

The term "resident funded- means that costs are borne by the 

residents and anybody contemplating moving into resident funded 

accommodation should seek professional (including legal) advice. 

The financial arrangements are quite complicated, but in 

general people may pay somewhere between $50,000 and $150,000 for 

a unit and in addition pay a weekly maintenance fee of around $25.- or 
o F ~ ri M vc "- -. c,,.-e, 
Despite the outlay of a large sum of money, people do not 

actually buy the unit. What they buy, is a licence to occupy 

the unit. The financial and legal arrangements are quite complex 

and when thinking about such a purchase people should enquire 

about what happens if they wish to move out and who decide~ if 

they should move out. 

In most cases the developer will guarantee a return in 

excess of 75% of the price paid or about 75% of the current market 

value should somebody move out. The percentage that is not 

refunded goes to establishment and maintenance costs. Remember 

a unit in a resident funded village is not a straight capital 

investment as is, say buying a house or unit. 



In the majority of RF units tenancy is no more than a licence to 

occupy - a contractual agreement not capable of registration on 

the title to the property. Nor may the resident use his or her 

so-called investment in an RF unit as security in any financial 

sense1 it is not "real estate" (not theirs at least). Their 

situation is the economic equivalent of the renter of a unit on 

the open market - usually with stricter (sometimes draconian) 

conditions of tenancy and few or none of the legal rights of open 

market tenants in most states. 

In these circumstances developers may encumber (or mortgage) 

villages and in the event of their inability or failure to meet 

the terms of the encumbrance .... be sued for breach of contract by 

a resident. The result of such a (protracted) process may be 

that no funds are available from the failed promoter to reimburse 

the (by now) displaced resident - if funds had been available 

foreclosure would not have occurred to begin with. The scenario 

has been played out in Queensland and was likely to happen to the 

Frankston group in Victoria and S.A. 

Despite good intentions to provide the market with a competitive 

and desirable product - a "retirement living package" there 

exist among developers less good intentions to simply accrue 

profit rapidly or find a quick solution to present day consumer 

preferences in a short-term marketing �ontext only. 

Australian governments of all/most political colours have shown a 

desire to recognise the need of consumers to receive fair 

treatment and the particular need of older Australians to be 

accorded appropriate social resources and status: to be much 

more than the objects of short-term marketing strategies. 

Just as a house is not a home a RF unit is not a future. Are we�S 

a community subject to the moral and political danger of assuming 

that tenuous occupancy, marginal financial security and the often 

unrealistic hope of support services in many RVs are good enough? 



RFRVs can ~e described as a boom industry of the 80s. When we 

talk about other contemporary rapid-growth businesses such as 

health foods, 1 insurance brokerage, tourism promotions, videos, we 

tend to tut-tut about taking large risks with other people's 

money, exploiting the gullible, and scandals of sharp-dealing and 

bankruptcy. We tend to sympathise with small-scale developers 

with good intentions who "got fingers burnt". What will be the 

predominant community feeling about large-scale developers who 

inadvertently or otherwise subject retirees to the risk of 

dispossession? - Be they private entrepreneurs or the heads of 

church and charitable organisations? I suggest that our response 

will be cynicism or apathy, unless we begin to work now to 

educate the community - and ourselves - on the economic rights of 

its ageing members, unless we begin to create legal mechanisms 

which will afford greater protection to the ageing. 

The injunction "buyer beware" should be sufficient, some might 

say. Common law and code law afford protection and impose 

controls among a range of economic interests in Australia but law 

is conservative and selective in that it usually protects 

established interests before innovative interests and usually 

protects large financial interests ahead of small. In the case 

of retirement villages, Australia has established in a very short 

period an industry with capital assets measured in hundreds of 

millions of dollars (large} whose source of income is now in 

excess of 25,000 one or 2-person households. These households 
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are virtually the smallest~in the community, are on fixed 

incomes, and arguably vulnerable. 

For many 

older people making a clean sweep, uprooting, and moving to 

different accommodation is a profoundly intense and significant 

experience. 
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The fears surrounding growing frailty in a family-type suburban 

home, geographically isolated from friends and relatives on whom 

one is reluctant to impose or depend, with limited transport or 

confidence/competency in the use of it, are weighed against the 

gains of emotional and physical security, freedom from gardening 

and maintenance tasks which may be considered "too much",and the 

promises of peer su .pport and prompt emergency assistance which a 

Retirement Village may provide. The wider community does not 

place a high value on elderly Australia.I\~., tends to regard older 

people as non-participants and tends in effect to encourage their 

withdrawal. The notion of a segregated "holiday at homelll village 

for the ageing is fuelled by these community attitudes. And the 

move into RF accommodation can be an effective retreat from and 

abdication of personal, social, financial and legal competencies, 

undertaken in a mood of resignation or a state of relative 

powerlessness. · 

For some older people moving is an important and necessary 

activity and it makes life easier and more comfortable, provides 

a less stressful lifestyle and gives people a new lease of life. 

For others it is deeply distressing, as old ties are broken and a 

journey into the unknown begins. The point to note is that the 

efforts of moving are very different for different individuals, 

and there is no simple right.or wrong. What may be just about 

perfect for one person may be an absolute disaster for another. 

The move can equally be a positive embrace of a lifestyle and 

sense of self better adapted to the physical and familial 

realities of the young-old stage of the life cycle. The fact 

that it is not for many people, together with indications that 

thousands of RF licensees in Australia now stand at risk of 

dispossession, are reasons enough to do much more than simply 

tell the buyers to beware. 
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Some may argue that those older people with money to buy into RF 

housing are a comparatively well-off group in a community 

containing 1.3 million people in poverty. But in recognising 

that the economic handicap of thousands of older Australians 

prevents access to RF housing and that these poorer people have 

limited and variable access around the states to public housing 

of similar standard, we cannot overlook the fact that the 

majority of those who are "comparatively better off" have life 

savings, (including lump sum payouts) and assets of around 

$100,000 or less. The most commonly occurring price of admission 

to an RF unit in Adelaide in 1985 was around $70,000. 

$1,200 - $3,000 per year is commonly committed to maintenance and 

service charges. If the lease or licence may properly be called 

an investment, the return on it will vary from a negative annual 

percentage to no more than common savings account interest, 

taking only marginal account of capital appreciation by the 

owner. 

Amidst growing concern about the protection of licensees, it is 

apparent that the main arguable benefit to consumers of 

occupation by licence is the contractual agreement by developers 

to house only ageing persons, thus fulfilling the apparent desire 

fo many people to live among their age peers. 

The powers of Corporate Affairs offices in each state are 

limited (delegation from NCSC; new legislation will be required 

after 1/7/87; some states may opt for none; existing legislation 

not tailored to needs of ageing); 
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The legislation may only be applied to organisations which make 

an offer to the public. In one South Australian instance, a 

small promoter denied that an offer had been made in what could 

be defined as public, and was vindicated by a High Court 

judgement. (~1-n:, ~) 
-

Improvements on the basic licence approach include the leasing of 

properties by trustees, for say 99 years. Under these 

arrangements, once the initial development mortgage is discharged 

the lease will rank in priority with any other encumbrance on the 

land. This affords the occupant a higher degree of protection 

but the security is based upon the credibility and goods repute 

of the trustee company. 

Land may also be transferred to a trustee who would then have the 

only power of mortgage. Under such an arrangement the trustee 

would have to be satisfied as to the wisdom of any proposed 

encumbrance of the property, matched against the public 

reputation/credibility and viability of the trustee company. 

However, stamp duty costs of transfer after the original purchase 

of land for development as an RV are very high and a disincentive 

to this type of transfer. 

Alternative types of occupancy which should be developed entail 

varying degrees of resident control and ownership e.g. the 

formation of companies by resident groups running along the lines 

of housing co-operatives and approving the uses to which units 

are put (as occurs in the Netherlands), e.g. strata title as 

against licence to occupY. 
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'MINISTERIAL STATEMENT ON RETIREMENT VILLAGES 

In the past twelve months a significant number of retirement villages 

have been established in this State. Because an ever increasing percentage 

of the population are in the upper age group. it is possible that this type 

of lifestyle which provides a mix of independent living with communal support 

facilities, will meet with increasing acceptance by the community. 

The Government supports the development of retirement villages and also 

seeks to ensure that persons who take up residen~e in such villages are 

accorded that degree of protection and security of tenure that is appropriate 

for an investment of this type. 

Instances have come to the attention of the Corporate Affairs Commission 

of retirement villages, where an offer is made to the public to invest in the 

village, and there has been a failure to comply with the existing legislative 

requirements. 

The retirement villages to which I refer are those that are "resident 

funded" and which are marketed to the public on a commercial basis as an 

investment in retirement accommodation. In these developments the potential 

resident buys the right to occupy the unit in the village for a lump sum 

consideration, and agrees to pay a further maintenance fee which is designed 

to cover weekly rates and twces, the upkeep of the unit, and the maintenance 

of the communal facilities. 

This statement therefore, does not refer to accommodation for elderly 

citizens which has been traditionally provided by charitable organisations 

which have a long history of aged care, and whose activities are usually 

subsidised by the Commonwealth Government. 

It is not widely known that the resident funded accommodation to which 

this statement refers, is structured on a basis which makes this type 

of investment a "prescribed interest" as defined in the Companies (South 

Australia) Code. 

This means that organisations promoting the scheme must comply with 

those provisions of the Code which regulate the offering to the public of an 
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investment opportWlity. These provisions do not ensure that a correct 

investment decision is made, but rather their purpose is to ensure that a 

decision is made on the basis of full disclosure of the relevant particulars. 

This regulation encompasses advertising which if it were not regulated, may 

well be of an emotive nature, and contain false or misleading claims as to 

the facilities available to the residents of the retirement village and the 

security of tenure available. 

At a meeting of the Ministerial Council for Companies and Securities 

held on the 1st May, 1985, it was resolved that retirement villages would be 

excluded from the definition of .. prescribed interest" with effect from the 

1st July, 1987 and that each State/Territory would regulate retirement 

villages in the manner considered most appropriate to the needs of that 

State/Territory. 

Given the substantial amount of money required to secure accommodation 

in retirement villages and the possible vulnerability of the persons seeking 

this accommodation, it would be irresponsible to have no regulation in this 

important and rapidly growing market. In consequence interim regulation up 

to the 1st July, 1987 will be undertaken by the Corporate Affairs Commission 

which has a delegation to exercise all of the powers of the National Companies 

and Securities Commission in relation to retirement villages. 

Prior to 1 July, 1987 the Government will, in consultation with interested 

parties seek to develop proposals that can be the basis of regulation of 

investment and other aspects of this important area. It should be noted that 

the Corporate Affairs Commission has already held discussions with 

representatives of the voluntary care sector and private developers on this 

matter with a view to the development of a basis for regulation in this 

interim period. The Commission will grant appropriate exemptions from the 

strict requirements of the Companies Code where it is satisfied that it is 

appropriate to do so. 

In the most common resident funded situation, the potential resident is 

required to pay a substantial sum for a licence to occupy a unit in the 

village. Because this interest cannot be registered on the title to the 

land, the licensee is at risk if the village is sold by either the promoter, 

or by a mortgagee exercising a power of sale. Many licensees may not realise 



that they are not getting freehold title, or that a licence may well include 

conditions which place the licensee at the mercy of the developer. rWhile .J 

am not for one moment criticising the licence concept, which may well be the 

only way to maintain the character of a retirement village development, it is 

essential that some security of tenure be afforded to those who have paid 

large sums of money for what they often believe is the right to occupy a unit 

for life. It is equally important that licensees should be aware that the 

lump sum payable to secure the licence, a portion of which is, subject to the 

contractual relationship in each particular case, repayable on a subsequent 

resale following the licensee's death or departure from the village, is not 

the only payment which the licensee is required to make. As I indicated 

earlier in this Statement, all licensees must contribute towards rates 

and taxes and maintenance in an amoW1t which will probably increase over the 

years. 

There are two important matters that should be emphasised. The first is 

that promoters of retirement village schemes should be aware of the liklihood 

that their scheme' is regulated as a prescribed interest under the Companies 

(South Australia) Code where an offer has been made to the public and that 

they should seek legal advice as to documentary requirements and permissible 

advertising. On the 19th September, 1985 on the application of the Corporate 

Affairs Commission, the Supreme Court made an order restraining the promoter 

of a retirement village and an Adelaide daily newspaper from further 

publication of an advertisement which had not been approved by the Commission. 

The second matter to be emphasised is to express the concern of the Government 

that persons entering retirement villages at considerable cost, should have 

security of tenure in the sense that the village will not be sold out from 

under their feet for whatever reason, and be fully informed as to their 

rights and obligations. 

That the concern of the Government is justified is borne out by recent 

events in Victoria. In Victoria as reported in "The Age" newspaper of 19 

September, 1985 a very large retirement village promoter is unable to pay its 

debts, and has sought help from the Victorian Government. Not the least of 

these debts are amoW1ts aggregating almost $500,000 due to the estates of 

former residents who are deceased. In the imposition of both the interim and 

the long term regulation, a balance will be struck between the need for 

developments of this kind to be viable commercially, and the need to give 

( 



\ residents security coDDDensurate with the cost of entry into this type of 

accommodation. 

In summary, the Government seeks to encourage the initiative being taken 

to assist in the accommodation needs of aged persons but at the same time is 

concerned to ensure that where there is a substantial investment in retirement 

accommodation that, that investment is made on an informed basis and that 

appropriate protection for security of tenure is provided. 
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SOUTHERN REGIONAL GERIATRIC AND REHABILITATION ADVISORY COMMITTEE 

PLANNiNG POLICY GUIDELINES ON AGED ACCOMMODATION 
Aspects of institutional accommodation 

Questions which should be asked of organisations proposing plans for 
the building of aged accommodation include: 

I) Philosophy 

I. I 

I. 2 

I. 3 

Does the area need a development of this type? 

Where will prospective residents come from? 
If residents move from other accommodation within the Council 
area, this may relieve pressure on housing availability for 
families. 

If the development is to be of hostel type (i.e. meals, heavy 
laundry, some domestic help etc.) it is presumably intended 
for those too frail to live independently. 
Has the organisation taken into account that 
become increasingly frail in time and that 
increasing support and will be capable of 
exertion? 

residents will 
many will need 

less and less 

I .4' What legal problems will arise in resident funded units when-

1 .4. I 
I. 4. 2 

the residents can no longer manage their own affairs? 
they become a burden or a nuisance to their 
neighbours? 

1.5 Will there be any access to the accommodation for those 
unable to afford the purchase price or donation? 

* * * * * * 

2) Building Plans and Site 

2. 1 Is the site suitable for elderly people of all ages? 
Many residents who enter at age 60 - 70 will still be there 
when they are in their 80's. Can walkways, steps etc. be 
easily handled by the frail elderly? See below under 2.4. 

2.2 Are lifts to be installed if the development is to be on more 
than one level? 

2.3 

Without a lift the frail elderly cannot cope with facilities 
on different floors. How will residents manage to get from 
their unit to the dining room and other facilities? How 
will they manage to get shopping etc. from the entrance to 
their units? 

Has the fire risk been considered? Is it a sloping site? Is 
it in a high fire risk area? 
Lifts may be out of action and not all escape routes 
practicable if a fire occurs. Are emergency exits adequate 
and clearly marked? 

.. /4 
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2.4 It is often supposed that Code AS 1428 Design Rules for 
Access by the Disabled is designed to meet the needs of the 
frail elderly as well as the Disabled. However, extensive 
research has shown that this code is not, and will not 
be amended, an adequate guide to the needs of the frail aged. 

Some areas 
different 
follows: 

where the requirements for the aged need to be 
from the minimum requirements of AS 1428 are as 

2 .4. I 
2.4.2 
2.4.3 
2.4.4 

2.4.5 

Ramp gradients need to be shallower. 
Hand rail diameters need to be smaller. 
Step heights need to be lower. 
Tread lengths need to be longer to accommodate 
walking frames in particular. 
Clear colour and texture marking of edges and 
other hazards is essential. 

2.4.6 Hand rails along movement pathways are essential 
for many aged persons. 

2.4.7 External car park bays and movement pathways need 
to be covered to protect slow movers from rain 
and sun. 
Clear indicators of Hot taps are required. 2.4.8 

. 2 .4. 9 Clear indication of turn-off direction is needed 
for taps. 

2 .4. 10 

2 .4. 11 

Additional grab rails are needed in shower and 
bath rooms and toilets. 
Grab bars are needed to steady persons opening 
doors. 

2.4. 12 Space for the use of wheel chairs plus an 
assistant is needed in all living areas. 

2.4. 13 Levels of illumination for general lighting and 
for reading must be increased substantially for 
the aged. 

2.4. 14 Door opening forces need to be less than in 
AS 1428. 

2.4. 15 Easier to operate top handles need to be fitted. 
2.4. 16 A maximum temperature control is required for 

hot water supply. 

Areas not covered by Code 

The Code AS 1428 does 
lobby rooms, kitchens, 
service yard facilities. 

not cover bedrooms, living rooms, 
laundries and storage rooms nor 

Special care needs to be taken in the design of facilities 
in these areas to meet the needs of the aged. 

Some points to useable designs are as follows: 

(a) All indicating dials (e.g. Oven Temperature) need to be 
large and well lit and correctly coloured so the data 
can be read easily. 
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3. 

(b) All knobs, switches and latches need to be of a size and 
style for easy use by aged persons. 

(c) A clear indication of when electrical appliances are on 
and off is required. 

(d) Soft carpeting should generally be avoided. 

(e) Slippery surfaces when dry or wet should be avoided. 

(f) Space in rooms for visitors who might also be walking 
frame or wheel-chair users is essential. 

(g) High level shelves and cupboards should be avoided as 
should also very low level shelves and cupboards. 

(h) The special needs of the deaf should be incorporated. 

(i) The special needs of the blind should be incorporated. 

(j) Depending upon the type of accommodation provided, lifts 
where used should be large enough to take a bed patient. 

(.k) Wall surfaces should be suitable for providing support 
and to allow hand sliding for persons with stability 
problems. Such walls should tolerate hand contact and 
sliding without marking or deterioration. 

( 1) All changes of level and changes of gradient should be 
both colour and texture marked. 

2.5 Is the development energy efficient? 
Elderly people resist "wasting" power. To ensure maximum 
comfort the development should make the best use of natural 
resources of shade and sun for temperature control and 
lighting of buildings. Are open spaces inside the building 
shielded from draughts and properly air-conditioned? 

2.6 Does the development make the best use of views from the 
site? 
Elderly people spend a lot of time sitting and looking 
outside. 

2.7 Does the development offer views of what goes on outside 
while yet offering privacy to the residents? 
To avoid the feeling of being shut away with no contact with 
the outside world elderly people should be able to see what 

1' goes on outside. 

2.8 Is there a general meeting area for residents? 
Can residents visit one another easily? 
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4. 

2.9 Can friends and visitors get to the place easily? Are 
entrances readily apparent, can they park their cars 
conveniently, and get information on the whereabouts of the 
person they wish to see? Will residents have private.areas 
for entertaining visitors? 

2. 10 Are there suitable outdoor areas for residents? 
Gardening can be done even by those with mobility problems if 
some garden beds are raised. 

2. II Is there enough storage space for residents' possessions? 
Are there enough display shelves and picture hanging rails 
for residents' prized possessions? 

2. 12 Are provisions made for the addition (of grab rails etc.) or 
modification to facilities to meet the needs of persons who 
with age become more in need of special facilities other than 
those that met their initial needs? 

3) Services within and outside the complex 

3. I Will there be staff on-site 24 hours a day? 

3.2, Are adequate staff facilities provided? 

3.3 Will there be sufficient staff to deal with emergencies, e.g. 
fire? 

3.4 Will alarm bells be fitted in all rooms, including 
lavatories? 

3.5 Will residents have to climb stairs, walk long distances, or 
through the open air to the dining room and back to their own 
unit for every meal? 

3.6 Are the diningroom and leisure areas adequate to provide 
spacious, uncluttered room for residents to eat and relax and 
pursue social activities? 
Is there an outside area, such as a courtyard, where 
residents can meet? 
Are there areas where residents can pursue their hobbies? 

3.7 Are activities planned for the residents? 

3.8 

3.9 

Provision of activities becomes increasingly important as 
residents become more frail and less mobile. 

Is adequate shopping available nearby? 

Is adequate public transport available? Is it available 
nearby? 
The STA 
adequate 
people. 
walk the 
parcels. 

regards a distance of 500 metres from transport as 
access, but this is too far for frail elderly 

One must consider in particular that people have to 
distance twice, the second time perhaps with 
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5. 

3. 10 What local resources are available, e.g. Church, doctors, 
clinic, senior citizens' club, library, day care centre, 
etc.? 

3. II What resources would be required from Council, e.g. Community 
bus, mobile library, pedestrian crossing, traffic lights 
etc.? 

3. 12 Will residents be allowed to bring pets? How many personal 
possessions and how much furniture can residents bring? 

4) Ongoing Care 

4. I For those who may need it, is nursing home care available in 
the organisation's nursing homes? 

4.2 Have Government Facilities, in particular the Domiciliary 
Care and Rehabilitation Service, been made aware of the 
proposal, and has their opinion and co-operation been sought? 

4.3 Can arrangements for short-term illness be made with a local 
hospital? 

4.4 Can short-term accommodation be provided for persons who 
subsequently return to their own home or family, i.e. is 
respite accommodation available? 

4.5 What arrangements are contemplated for those whose mental 
faculties have failed or may fail? 
The incidence of senile dementia is nearly 10% between the 
ages of 70 and 80 years and over 20% (I in 5) over the age of 
80 years, and many, while physically fit, tend to wander and 
be a hazard to themselves and others. Safe, closed areas may 
be required and other safety precautions may have to be 
taken. 

5) Funding - construction and running costs 

5. I Is Government funding being sought? 
If Government subsidy is claimed, occupancy will have to be 
restricted to the frail aged who are incapable of living 
independently. 

5.2 If the scheme is purely resident funded, has there been a 
realistic costing, taking into account inflation and wage 
increases for the next 20 - 30 years, and covering: 

5. 2. I 
5.2.2 
5.2.3 
5.2.4 

building and site improvements 
building maintenance in the future 
provision of meals and services 
staffing - more staff rather than less will be needed 
as residents get older and need more care, and as 
working hours shorten. 

A scheme in which residents pay a full purchase price for 
entry, and then pay privately for the provision of staff, 
meals, service and maintenance, is restricted to the wealthy. 




