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I. THE CONTEXT OF RIGHTS

1 • 

Recent decades have seen social, industrial, demographic and technological 

change of a magnitude not envisaged or experienced ever before. Social 

change, especially changing family relationships and general community 

behaviour has created a tension about norms of interaction and 

reciprocity. 

Increasing industrialisation has not automatically benefitted all the 

people in the community. Industrial progress has not eliminated poverty, 

it has not ensured that all people are adequately housed, adequately 

serviced with health care, have adequate access to the employment market, 

or receive adequate incomes. 

Demographic change has meant that we are witnessing higher proportions of 

elderly people in all societies, greater life expectancy at birth and at 

ail advanced ages, substantial drops in age specific mortality rates at 

higher ages, high rates of chronicity, a surplus of women at higher age 

groups, most of whom have no spouse, and overall a very diffuse elderly 

population, spread across thirty or forty years of life, differentiated by 

age, by sex, by class, by ethnicity, by spatial location, and by health 

status. 

This set of circumstances places an enormous strain on our service 
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delivery institutions and on our community integrative systems. While 

life expectancies have increased, the associated dependencies are more 

chronic than transitional, and families are less technically and 

emotionally able to provide the supports required. Our technological 

innovations outstrip our social responses. We cannot always guarantee the 

rights of vulnerable people in a society in which social and technological 

change moves more quickly than legal change. 

Every aspect of the lives of elderly people is affected by change and its 

social ramifications, from increased consumer activity, through 

electronic b�nking, through to travel and entertainment, through to 

changing family structure, through to systems and processes of care and 

support for frail elderly people. Protection of the rights of elderly 

people has not always kept pace with the changes. While social and 

technological change is essentially unregulated, responses by governments 

are heavily circumscribed. 

Rights of elderly people can be examined under two general headings -

rights which they share with all other citizens, such as common law rights 

and consumer rights, and rights which arise because of their special 

vulnerabilities, particularly when one leaves one's long standing place of 

residence and moves into a new form of accommodation, accommodation which 

is occupied solely because of vulnerability, whether physical, social or 

economic. 

Respect for and accommodation of the rights of elderly people involves the 

conflict between citizen and group demands for inclusion in the face of 

institutional and group policies which promote exclusion. Many elderly 

people find themselves in situations of actual and potential exclusion 
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from a broad range of social allocations, and societal respect. 

Individuals and groups make claims for well being on the state, on their 

families, on employers, on their communities, and the future well being of 

the elderly population depends on how these claims are presented, and on 

the capacity and wi 1 lingness to respond, by those upon whom the claims are 

made. 

Claims are made mostly for an adequate income, for appropriate living 

arrangements, and for high quality services. Such claims impact upon the 

whole question of moral responsibilities of political systems to address 

the broader human rights issue, the protection of individuals and their 

property, those indefinable rights of independence and dignity. 

Which claims then should governments address within the concept of the 

elderly person's rights to independence and dignity? Claims for income, 

accommodation and services, as well as for information and inclusion form 

the basis of the need system. 

Finding a moral and financial response in addressing these claims by older 

people recognises that these claims are rights. Focusing specifically on 

these rights, it is the responsibility of our statutory systems to codify 

and protect them. The rights in question may be by-products of social, 

industrial, demographic or technological change, and the active pursuit of 

the protection of rights reflects the dominant ideology in a society and 

the willingness and capacity of the authorities to respond to claims and 

interest group activities. 

;"•,. 

The elderly population to whom we must respond involves some definitional 
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difficulties and while we have health and biological criteria of old age, 

we have no legal criteria. 

In essence we have and will continue to have two older populations each 

defined as old with very different and incompatible definitions. One 

population is deemed too old for the paid labour force, and one deemed too 

old to participate physically and emotionally in mainstream society. We 

are facing two explosions - an explosion of perceived uselessness and an 

explosion of care. We are thus looking to protect rights that arise from 

quite different contexts. 

There is no doubt that many elderly people are vulnerable. There are 

physical vulnerabilities and evidence for these can be found in 

epidemiological and chronicity data. Many elderly people are also 

financially vulnerable. In general, retirement incomes are insufficient 

to maintain pre-retirement lifestyles and the ramifications of economic 

vulnerability have numerous social consequences. These are addressed 

through housing and accommodation policies, transport policies, taxation 

policies, health care financing, just to mention a few of the areas in 

which the State tries to develop a protective or compensatory 

infrastructure. The State clearly acknowledges the vulnerabilities and 

responds in accordance with moral willingness and financial capacity. The 

extent that legal rights of elderly people are codified and protected 

reflects the perception of legitimacy of the claims made by those people. 

In this paper I want to focus only on State government initiatives in 

protecting the legal rights of elderly people. This of course immediately 

··•· 
raises the spectre of federalism. Federalism, essentially a-means of 

controlling power by dividing it, creates two (or more) spheres of 
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jurisdiction. In Australia, responsibility for community well-being is 

caught up in the politics of federalism which sees shifts, over time, in 

the balance between control and decision making at the centre, and control 

and decision making in the States. The Federal Government in Australia 

collects about 80 per cent of taxation revenue. Approximately one third 

of Federal revenues go to the States according to complex formulae 

tempered both by rational measurement methods and political pragmatism. 

The States raise revenue through a variety of taxes and charges. 

The Constitution gives the Federal Government powers in income maintenance 

(pensions and retirement income) and the power of resources has meant that 

the Federal Government has assumed responsibility for nursing homes and 

most residential care for elderly people. 

The State Governments, however have a wide range of responsibilities in 

the human services, and have complex legal structures and thus are in a 

position, both legally and politically, to address the rights of elderly 

people, or any other group of people. 

II. STATE GOVERNMENT MEASURES 

All Australian States provide similar services to their elderly population 

although the responsibility for service provision differs from State to 

State. All States however, do not address the same range of rights for 

elderly people. 

. ..... 
In developing a State government perspective one can draw up-a catalogue 

of services for older people - legal services through the Public Trustee 
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and the Guardianship Board; domiciliary services such as home help, 

occupational therapy and paramedical support; home nursing; educational 

services for older people; recreational services sponsored by the State 

Government; Meals on Wheels; psychogeriatric services through the mental 

health system; acute hospital care; dental care, and eye care; home 

assistance services (in conjunction with Local Government); housing 

services through the Housing Trust, to name the major ones. Some of these 

have components of Federal funding. In addition the State Government 

provides a wide range of concessions to elderly people, most notably both 

public transport and concessions for vehicle registrations and licences, 

electricity and water concessions, and concessions for local government 

rates. 

The State Government funds the financial deficits to State public 

hospitals which provide a range of services for the aged in additional to 

general hospital services. These include free diagnostic services, 

paramedical services, dental care and "long stay" beds especially in 

recognised country hospitals. 

State Governments provide continuous nursing care for aged persons in 

their nursing homes and hospitals. Some of these facilities also contain 

day centres for the aged which provide extended care services, for example 

occupational therapy and social activities such as handicrafts, films and 

excursions. 

The South Australian (State) Department for Community Welfare provides a 

number of services for the aged including provision of information, 

counselling and recreational activities, visiting and socialii~tion 

services, and provides funds for non-government welfare organisations to 
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provide other services. The Department for Community Welfare also has a 

role in providing emergency financial assistance to aged persons. In 

conjunction with the Federal Government, the State Government funds senior 

citizens centres and funds a range of domiciliary services. 

It could thus be argued that by providing a range of community, health and 

social services, the State Governments are contributing to the rights of 

elderly people to participate as fully as possible in the society, and 

therefore are contributing to inclusion, rather than fostering exclusion. 

This of course is a very general propostiion and may stretch comprehension 

of the notion of rights. 

There are, in addition to the general run of participatory and 

inclusionary State activities some specific mechanisms addressed to 

protecting the rights of elderly and other vulnerable people. The 

following illustrations relate specifically to South Australia. 

The Commissioner for the Ageing Act (1984) contains measures for advocacy 

for elderly people. The Act has objectives oriented to the enhancement of 

the quality of life of elderly people and the reciprocal enrichment of the 

community in which elderly people live. The Act requires the Commissioner 

to provide policy advice relating to programmes and services for the 

ageing, and in so doing to monitor practices of all levels of government, 

gather data and undertake research, and consult widely. In a nutshell, 

the Commissioner protects and furthers the rights of elderly people by 

providing policy advice, co-ordinating governmental activities and acting 

as an advocate for elderly people and their organisations. 
.~ · .. 

The Commissioner for the Ageing Act, (an extract of which is reproduced in 
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Appendix I) is the only legislation of its type in Australia. The 

Government of South Australia has recognised the vulnerabilities of 

certain categories of people and moved to protect their rights within the 

policy arena. 

The Equal Opportunity Act (1984) makes unlawful discrimination on the 

grounds of sex, marital status, sexuality, pregnancy, physical impairment 

and race, in.the areas of employment, provision of goods and services, 

accommodation, sale of.land, education, clubs and associations, and 

advertising. The Office of the Commissioner for Equal Opportunity, which 

administers this act and Federal equal opportunity legislation in South 

Australia provides a broad range of services, including policy and legal 

advice, community education, publicity and promotion of equal opportunity 

principles and practices, and investigation and conciliation of 

complaints. South Australian equal opportunity legislation does not at 

present provide protection where there is discrimination on the basis of 

age. (Nor is this the case anywhere in Australia). 

The South Australian Government Legal Services Commission provides or 

arranges for the provision of a range of legal services to low income 

people, many of whom are elderly. Assistance is subject to the 

Commission's guidelines covering the ability to pay and the merit of the 

case, and is given for criminal, civil and family law matters. 

The Guardianship Board, established under the Mental Health Act (1976-9), 

assists persons suffering from mental illness or mental handicap by acting 

as their guardian and ensuring the proper management of their affairs. 

This only occurs, if because of either of these disabilitiesr~a person is 

considered unable to look after his or her own health and safety or is 
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incapable of managing his or her own affairs, or in the case of mental 

handicap, for the protection of others. 

The Board is then able to act as that person's guardian and as well, make 

specific directions relating to medical or psychiatric treatment, medical 

or dental procedures, institutional custody and financial and property 

administration. 

61% of applications to the Board were for people over 50 years of age and 

36% were for those over 70 years. To enable people to make some provision 

against possible future difficulties in financial management, which may 

result from for example, a dementing illness or a stroke, an enduring 

power of attorney can be made. This enables a person to nominate a donee 

while still able to make an informed consent. 

Both the Federal and State Governments have Ombudsmen who are officials 

who investigate complaints about administrative actions of State and 

Commonwealth Government departments and authorities, and Local Government 

Councils. If a person is aggrieved by an administrative action or 

omission, the Ombudsman system provides a simple and informal means of 

having it brought to notice and investigated. If an Ombudsman considers 

that an action is wrong, he or she can recommend that it be put right. A 

person may complain to the State Ombudsman about any decision, act, 

omission, proposal or recommendation relating to administration by any 

State Government department or authority set up by Act of Parliament, or 

by any Local Government Council or its officers. This includes any State 

provided service for elderly people. 

-·;-

The Ombudsman cannot investiage judicial matters, matters in which a 
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person has the right of appeal or legal remedy - unless the Ombudsman 

considers it is not reasonable for that person to resort to such actions, 

actions of private persons, businesses or companies, or police actions. 

The Ombudsman Act (1972) therefore does not attempt to protect a wide 

range of the rights of elderly people, but it does cover significant 

ground. 

The Natural Death Act (1983) also enables a person to direct his or her 

intent that extraordinary life prolonging procedures are not to be 

undertaken in the event of a terminal illness. Terminal illness is 

described as any illness, injury or degeneration of mental or physcial 

faculties. (See Appendix 2) 

The Residential Tenancies Act (1978) applies to all residential tenancies; 

that is to landlord/tenant relationships. Rights and obligations of all 

parties are defined and disputes are heard by a Residential Tenancies 

Tribunal. This Act provides protection to elderly tenants faced with 

excessive rental increases, possible evictions or other tenancy matters. 

This system of course applies to all age groups. Retirement Villages are 

by definition excluded from the Residential Tenancies Act and in 1987 a 

Retirement Villages Act was proclaimed to establish the more specialised 

requirements of this form of accommodation. This Act establishes security 

of tenure provisions, minimum information to be given to prospective 

leasees, and a disputes mechanism. Formal disputes are heard by the 

Residential Tenancies Tribunal. 

...,. 
III. PROTECTING RIGHTS IN SPECIAL ACCOMMODATION 

All of the above mentioned provisions (except the Commissioner for the 
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Ageing Act) relate to the community as a whole and are not exclusively for 

elderly people. Elderly people however are among those who stand to 

benefit and have their rights protected and enhanced. Many of course have 

special needs. Most elderly people in.Australia (over 93 per cent) live 

in private residences. However, actual and perceived vulnerabilities 

create a situation where some elderly people move to special 

accommodation. Two such forms of accommodation, Retirement Villages and 

Nursing Homes, cater for very different types of elderly people. In both 

of these accommodation arrangements the rights of elderly people can be at 

risk, and in both of these situations, the State Government has taken firm 

initiatives to protect the rights of residents. 

a) Retirement Villages 

Australia has seen, in recent years, a growth in retirement villages. 

These are complexes of anywhere from 20 to several hundred high quality 

independent apartments or small houses all occupied by retired people. 

The resident pays a premium of up to $100,000 and in the past there was no 

method of protecting the investment or the rights of these residents. 

Many of the older people who invest in such villages do so in the belief 

that they are buying the house or apartment. In fact many do not 

appreciate the only entitlement that they have is of a licence to occupy a 

particular unit in the village and to use certain community facilities. 

The licence to occupy the unit can be revoked and this can cause hardship 

for the resident. 

The Retirement Villages Act was proclaimed in South Australia~·in 1987 and 

the main objectives of the Act are to increase security of tenure 
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provisions for both the village and the resident, to increase prospective 

residents' awareness of the issues when considering a contract and to 

provide mechanisms for the resolution of disputes. 

b) Nursing Homes 

Increasing longevity and chronicity at higher ages gives us a potential 

for virtually unlimited growth in the number of nursing home beds. 

Policies have been implemented in Australia to ensure that admission to a 

nursing home is available only to those who are unable to live 

independently and who have been assessed by a multidisciplinary Geriatric 

Assessment Team as requiring professional nursing care on an ongoing 

basis. 

Given the high rate of dementia, incontinence and immobility among nursing 

home residents, it is important to recognise that nursing home residents 

are among the most powerless, most isolated and most dispossessed in our 

society. Many of these people are unable to organise and lobby on their 

own behalf. Considerable attention has been paid to ensuring that their 

rights are maintained, that the services they receive are appropriate, and 

are geared towards enhancing and maximising their life chances. It is 

easy to make regular pronouncements about issues of social justice and 

maximisation of opportunities and rights. 

A joint Commonwealth/State Nursing Home and Hostels Enquiry Service is 

being established in South Australia to provide information about 

residential care and to deal with complaints. 

complaints from a wide spectrum, including: 

Ombudsman 

My Office receives 
,•·,. 



MPs 

Residents 

Relatives 

DCS & H staff 

Local Government 

Other State Departments 

Nurses Board 

SACOTA 

Nursing Homme staff 

Board Members 
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Older Persons' Advisory Committee 

Other health professionals 

Chaplins/Clergy 

CONCLUSION 

The issues covered here relate only to State government initiatives - no 

attempt has been made to deal with the big Commonwealth issues, especially 

income security. 

An attempt has been made to identify certain principles and practices, 

note that claims are made by elderly people and show that many of these 

claims are translated into rights. The response to the claims gets tied 

up in an overall societal response to choices between conflicting 

political objectives and goals, and how they are formulated, especially 

about the perennial disagreements about the permissable degree of income 

and resource inequality. The search for a consensus which ensures the 

protection of the weak, the vulnerable and the disadvantaged,~must begin 

ith an understanding of social structure and political life, for these are 
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the determinants of our social structures. 

There are both ideological and structural responses to the choices. The 

ideological relate to degree of legitimacy of the claims. The structural 

relate to whether the claim should be met through the public or private 

sector, and if' the former (especially in a federal system), by what level 

of government. 

The limitations on a State Government have been identified and the paper 

showed areas in which initiatives.have successfully been undertaken by a 

State Government and one important area, age discrimination, in which 

there is still a great deal to be done. 

. .... ,. 
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